
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sam Cohen
AFFIDAVIT OF MAILING

for Redeterminat. ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC fncome
Tax under Art ic le 22 & 30 of the Tax Law
for  the  Year  1976.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, L983, he served the within not ice of Decision by cert i f ied
mai l  upon Sam Cohen, the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Sam Cohen
7 3 0 0  N . h r .  1 7 r h  S r . ,  A p r .  1 L 6
Plantat ion, FL 33313

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New york.

That deponent further says that,  the said addressee is the pet i t ioner
herein and that the address set forth on sai-d wrapper is the lasL known address
of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

4UfI{0RIZED 10 ISlER
OATHS PURSUAI'II
sEelroN 1?4
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STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sam Cohen

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax Law for the
Y e a r  1 9 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Bernard Gross the representat ive of the pet i t ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Bernard Gross
8761 Hol ly Court
Tamarac, FL 33321

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said r^ ' rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

T,UTHORIZED fO ADilINISTffi
0ATHS PTRSUAIII I0 TAx IIAW
sEcrroN 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  1983

Sam Cohen
7300 N.hr .  17th St .  ,  Apt .  116
Plantation, FL 33313

Dear Mr. Cohen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Cornnission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
A1bany, New York 12227
Phone lf (518) 457-2070

Very truly yours,

STAIE TAX COUUISSION

cc: Pet i t ioner 's RepresenLat ive
Bernard Gross
8761 l lo l ly Court
Tamarac, EL 33321
Taxing Bureau's Representative



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAM COI{EN

For Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les 22
and 30 of the Tax law for the Year 1976.

DECISION

Pet i t ioner ,  Sam Cohen,  7300 N. l1 r .  17 th  S t ree t ,  Ap t  .  716,  P lan ta t ion ,

F lo r ida  33313,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of New York State personal income tax under Art ic le 22 of the Tax Law

and New York City personal income tax under Art ic le 30 of the Tax traw for the

year  7976 (F i le  No.  30304) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  15 ,  7982 aL  10 :45  A.M.  Pet i t ioner  appeared by  Bernard  Gross ,

cPA.  The Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  ( r rw in  Levy ,  Esq. ,  o f

counse l )  .

ISSI]E

Whether pet i t ioner may properly use fair  market value in l ieu of face

value of a purchase money mort.gage received on the sale of real  property in

computing the long-term capital  gain derived from such sale.

FINDINGS OF FACT

1. Sam Cohen (hereinafter pet i t ioner) and his wife Ruth Cohen f i led a

combined New York State fncome Tax Resident Return with New York City Personal

Income Tax  fo r  the  per iod  January  1 ,  1976 th rough October  26 ,  1976.  Pet i t ioner 's

return was f i led for the period indicated because of his change of residence to
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the State of Flor ida on October 27, 7976. Pursuant to such reLurn pet i t ioner

repor ted  a  long- te rm cap i ta l  ga in  o f  $23r7A7.00 der ived  f rom the  sa le  o f  33  1 /3

shares  o f  D i tmas Es ta te ,  Inc .  computed as  fo l lows:

Face Value of mortgage
Less :  35% d iscount

Cash Received on l iquidat ion

B a s i s
Gain

$41  , 333  .  00
1 4 , 8 0 0  .  0 !

$26 ,533 .  00
6 ,635  .  00

$33 ,  168  .  00
9 ,467  . oo

$23,10L!0

2. On May 2, 7978, the Audit .  Divis ion issued a Statement of Audit  Changes

to pet i t ioner wherein his reported long-term capital  gain from said transact ion

was increased by  $14,800.00 ,  re f lec t ing  a  d isa l lowance o f  pe t i t ioner 's  c la imed

"35/o  d iscount t ' .  Accord ing ly ,  a  Not ice  o f  Def ic iency  rdas  issued aga ins t  pe t i t ioner

on Apri l  11, 1980 assert ing addit ional New York State personal income tax of

$7 ,252.75 ,  add i t iona l  New York  C i ty  persona l  income tax  o f  $588.46 ,  p lus

i n t e r e s t  o f  $ 6 7 8 . 8 4 ,  f o r  a  t o t . a l  d u e  o f  9 2 , 5 2 0 . 0 5 .

3 .  Dur ing  1976,  pe t i t ioner  owned 1 /3  (33  1 /3  shares)  o f  the  ou ts tand ing

cap i ta l  s tock  o f  D i tmas Es ta tes ,  Inc . ,  whose pr inc ipa l  asse t  was  a  bu i ld ing  and

land located at 8702 Ditmas Avenue, Brooklyn, New York.

4. 0n July 27, 1976, said real property,  in which Bankers Trust Company

he ld  a  f i rs t  mor tgage o f  approx imate ly  $35r000.00 ,  was  so ld  by  the  corpora t ion

for  $185,000.00  sub jec t  to  sa id  f i rs t  mor tgage.  A f te r  c los ing  ad jus tments  the

net  c red i t  due the  se l le r  to ta led  $151,405.53 .  Such ba lance r r ras  pa id  to  the

corpora t ion  as  fo l lows:

C a s h  $  2 7 , 4 0 5 . 5 3
Purchase Money Mor tgage 124,000.00
Total $f5f.405-53

5. The purchase money mortgage was payable in monthly instal lments over

period of 240 months bearing interest aE 7% per annum
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6 .  As  o f  October  15 ,  1976,  the  purchase money mor tgage was ass igned by

the corporat ion equal ly to the three stockholders and pet i t ioner received his

share  o f  $41,333.34 .  Add i t iona l l y ,  pe t i t ioner  rece ived a  cash d is t r ibu t ion

f rom the  corpora t ion  o f  $6 ,634.61  in  f ina l  l iqu ida t ion  thereo f .

7. Pet i t ioner contended that he had cont inuously attempted to seII  his

interesL in the mortgage but he was unable to do so in view of the subordinate

nature of the mortgage and the long payment period involved. Evidence was

submi t ted  es tab l i sh ing  tha t  pe t i t ioner 's  a t tempts  to  se l l  in  1980 fo r  a  p r ice

o f .  $ 2 2 , 0 0 0 . 0 0  w e r e  u n s u c c e s s f u l .

B. Pet i t ioner submitted an appraisal  of  his interest in the mortgage as

of  Jury  27 ,  7976.  Such appra isa l ,  wh ich  was da ted  June 14 ,  1978,  va lued

p e t i t i o n e r ' s  i n t e r e s t  a t  $ 2 7 , 0 0 0 . 0 0 .

9. Pet i t ioner contended that the "35% discount" taken in the amount of

$14 '800.00  ac tua l l y  represented  the  amount  subt rac ted  f rom the  face  va lue  o f

the mortgage to arr ive at.  the fair  market value which should properly be used

for the purpose of computing the capital  gain.

CONCTUSIONS OF IAI,]

A. That the personal income tax imposed by Art ic le 30 of the Tax Law is,

by i ts own terms, t ied into and contains essent ial ly the same provisions as

Art ic le 22 of the Tax law. Therefore, in addressing the issues presented

here in ,  un less  o therw ise  spec i f ied ,  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shal-L be deemed references (though uncited) to corresponding sect ions

of  Ar t i c le  30 .

B .  T h a t  s e c t i o n  6 5 4 ( c ) ( 1 )  o f  t h e

Spec ia l  Accrua ls  -  (1 )  I f  an
from resident to nonresident,
method of account ing, accrue
year pr ior Lo such change of

Tax Law provides in pert inent part :

individual changes his status
he sha l l ,  regard less  o f  h is

for the port ion of the taxable
status any i tems of income,
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gain'  ross or deduct ion accruing pr ior to the change ofs t a t u s .  .  .  .

c '  That in computing New York taxable income for the resident per iod
pursuant to sect ion 654(c)(r)  or the Tax Law, a taxpayer must incrude al l  the
i tems he woufd be required to include i f  he were f i l ing a Federar return for
the  same per iod  on  the  accrua l  bas is  [20  NYCRR l4g . l0 (a) ] .  The spec ia l  accrua ls
referred Lo herein are not required i f  the taxpayer compries wi- th sect ion
654(c)  (4 )  o f  rhe  Tax  t raw.

D.  That  pe t i t ioner  d id  no t  comply  w i th  sec t ion  654(c ) (+) .  There fore ,  he
must compute his New York taxable income for the period of his New york state
residency as i f  a Federal-  return had been f i led on the accruar basis for that
p e r i o d .

E'  That the arnount rear ized, under sect ion 1001(b) of the rnternar Revenue
code by an accrual method taxpayer receiving a long term obrigat ion on the sare

'of property is the pr incipal or face amount of the notes received plus the sum
of  money,  i f  any ,  rece ived (Rev.  Ru l .  7g_2g2,  lg lg_2 C.B.2B7) .

F'  That the pet i t ioner nust use the face varue of his share of the
mortgage received on the sale of the real property located at g702 Ditmas
Avenue in computing his capital  gain income derived therefrom.

G' That the pet i t ion of sam cohen is denied and the Not ice of Def ic iency
dated Aprir  11, 1980 is hereby sustained together with such addit ional interest
as may lawful ly be owing.

DATBD: 
-Albany, New york 

STATX TAX COMMISSION
tvtAY 0 fi i9B3

PRESIDENT

COMMISSI


