
STATE OF NEI./ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank J. & Mary P. Cocozzo

for Redeterrnination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Year  1975.

Sworn to before me this
17 th  day  o f  June ,  1983 .

AIT'IDAVIT OF }TAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 17th day of June, 7983, he served the within not ice of Decision by
cert i f ied mai l  upon Frank J. & Mary P. Cocozzo, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Frank J. & Mary P. Cocozzo
155 Saratoga Ave.
l lechanicvi l le,  NY 12118

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee ie the petitioner
herein and that the address set forth on saLd wrapper is the last known address
of the pet i t ioner.
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STATE Otr'NEW YORK

STATE TAX COUMISSION

fn the Matter of the Petition
o f

Frank J. & Mary P. Cocozzo

for Redetermination of a Deficiency or a Revlsion
of a Determination or a Refund of Personal Income
& UBT under Artlcle 22 & 23 of the Tax Law for
the  Year  1975.

AIT'IDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duLy sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of June, 1983, he served the within not ice of Decision by
certified mail upon Thomas E. Ryan the representative of the petitioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid vrapper addressed as fo| lows:

Thomas E. Ryan
Ryan, Brown & Ryaa
9  S .  M a i n  S t . ,  P . 0 .  B o x  2 8 7
Mechan icv i l le ,  NY 12L18

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
17 th  day  o f  June ,  7983 . {1r,,^;.1 tLi.',aA,,,rl
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STATE OF NEW YORK
STATE TAX COMM'SSION

ALBANY,  NEW YORK 12227

June 17, 1983

Frank J. & Mary P. Cocozzo
155 Saratoga Ave.
Mechanicvi l le,  NY 12118

Dear  Mr .  &  Mrs .  Cocozzo :

Please take not ice of  the Decis ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your right of review at the adninistrative
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceediag in
review an adverse decision by the state Tax cornmission can onry bb
under Article 78 of the Civil Practiee Law ar.d Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this not ice.

Inquiries conceraing the corrputation of tax due or refund allowed
with this decision may be addressed to;

Ieve1.
court to
instituted

cornmenced in
4 months from

in accordance

NYS Dept. Taxation and Finance
Law Bureau - I,itigation Unit
Building /f9 State Campus
Albany, New York 12227
Phone 1t (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Peti t ionert  s Representat ive
Thomas E. Ryan
Ryan, Brown & Ryan
9  S .  H a i n  S t . ,  P . O .  B o x  2 8 7
Ifechanicvi l le,  NY 12118
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FRANK J. COCOZZO AND MARY P. COCOZZO

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincotporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law fo r  the  Year  1975.

DECIS ION

ln a bank account Ln 1975

State personal and unincor-

Pet i t ioners,  Frank J.  Cocozzo and Mary P.  Cocozzo,  155 Saratoga Avenue,

Mechanicv i l le ,  New York 12118,  f i led a pet l t ion for  redeterminat ion of  a

def lc iency ot  fo t  refund of  personal  income and unincorporated business taxes

under Ar t ic les 22 and,  23 of  the Tax Law for  the year  1975 (Fi le  No.  26389).

A snal l  c la ims hear ing was held before Joseph Chyrywaty,  Hear ing Of f lcer ,

at  the of f ices of  the State Tax Cornmiss ion,  Bui ld ing /19,  State Campus,  Albany,

New York ,  on  Augus t  16 ,  L982  a t  1 :15  P .M.  Pe t i t l one rs  appea red  w i th  Ryan ,

Brown and Ryan (Thornas E. Ryan, Esq.) The Audit Division appeared by Ralph J.

Vecch io ,  Esq .  (A lexande r  We iss ,  Esq . ,  o f  counse l )

ISSUE

W h e t h e r  $ 5 5 , 1 6 2 . 3 1

const i tutes unreported

porated business taxes.

depos i ted  by  pe t i t ioners

income subject to New York

FINDINGS OF FACT

1. Pet i t ioners,  Frank J.  Cocozzo and Mary P.  Coeozzo,  t imely f i led a

jo lnt  New York State Income Tax Resident  Return for  1975.  At tached to said

return was an Unincorporated Business Tax Return and two Federal  Schedules t tCt t ,

Prof i t  or  (Loss)  f ron Business or  Profession.  One Federal  Schedule t tc t t  repor ted
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business income of $233.99 from snowmobi le sales and the other schedule reported

bus iness  income o f  $6 ,4L7.78  f rom a  serv ice  s ta t ion .

2. On November 16, 1978, the Audlt  Divis ion issued a Statement of Audit

Changes to pet i t ioners for the yeax I975 proposing personal-  income tax of

$7 ,110.52 ,  un incorpora ted  bus iness  tax  o f  $2 ,849.77 ,  pena l ty  pursuant  to

sect ion 685(b) of $498.00 and interest.  The Statement of Audit  Changes was

issued as a result  of  a f ie ld audit  which increased business recelpts by

$55,162.31  per  a  bank  depos i t  method o f  aud i t .  On February  23 ,  1979 the  Aud i t

Divis ion issued a Not ice of Def ic iency against pet i t ioners for the year L975

asser t ing  add i t iona l  tax  o f  $9 ,960.29 ,  p lus  pena l ty  and in te res t  o f  $2 '898.68

f o r  a  t o t a l  d u e  $ 1 2 , 8 5 8 . 9 7 .

3. In 19591 pet i- t ioner Frank J. Cocozzo leased an Exxon servlce stat ion

in Mechanicvi l le,  New York from Exxon Companyr USA (Exxon).  Besides sel l ing

gasol ine, he sold t i res and batter ies and he repaired cars at the stat l -on. In

September 1974, the service stat ion sustained serious damage to the inter ior as

a result  of  a f i re.  After the f i re and unt i l  the service stat ion was repaired'

Mr .  Cocozzo so ld  on ly  gaso l ine .

4. Exxon planned to rebui ld the service stat ion and to cont inue to lease

it .  However,  af ter numerous discussions with Mr. Cocozzo, they advised hin

that i f  he were interested in buylng the property,  they would consider an

offer.  When Mr. Cocozzo showed an interest in buying the stat ion, Exxon

not i f ied hl-rn that they preferred he not obtain a mortgage for the purchase

because this would cause time delays. He in turn notified them that he would

see if he could obtain the rnoney without bank financing.

5. In order to raise the money needed for the purchase, pet l t ioner

Frank J. Cocozzo discussed the matter with his famlly,  in part icular with hls
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mother.  As a result  of  the discussion Mr. Cocozzo entered lnto an agreement

with Exxon whereby he would purchase the servlce stat ion for $55r000.00.

6 .  On February  25 ,  L975,  Mr .  Cocozzo depos i ted  $52,000.00  in to  a  bank

account held joint ly with his wife.  On March 3, L975 a cert i f ied check in the

amount of $52,250.00 payable to Exxon Corporat ion was dranm on the account of

Cocozzo Exxon Service. 0n March 4, 1975, Mr. Cocozzo attended the closing for

the purchase of the service stat ion. The closing statement indicated the

se l le r  was  due $55,081.78 ,  Mr .  Cocozzo made a  downpayment  o f  $2 ,750.00  and the

ba lance was pa id  w i th  a  cer t i f ied  check  fo r  $52,250.00 ,  and a  check  fo r  $81.78

drar.m on the account of Cocozzo Exxon Service.

7 .  As  a  resu l t  o f  the  Not ice  o f  Def ic iency  pe t i t ioners  f i led  a  pe t i t ion

to which they attached an aff idavi t .  The aff ldavi t  stated in part  that Theresa

Cocozzo,  mother  o f  F rank  J .  Coeozzo,  loaned her  son the  sum o f  $58,000.00  ln

May and June, 1975 and said loan was made to enable her son to purchase and

make improvements to the service stat ion he operates. The aff ldavl t  was signed

by Theresa M. Cocozzo orr Yl 'ay 7, 1979. On May 1, 1981, the aff idavi t  was

amended to correct an error in that she loaned the money in February and June,

L975 and not in May and June, 1975.

8 .  Pet l - t ioner  Frank  J .  Coeozzo ob ta ined $58,000.00  f rom Mrs .  Theresa M.

Cocozzo (his rnother) and her two sisters. The pet i t ioners mother and her two

s is te rs  each cont r ibu ted  $20,000.00  o f  whLch $52,000.00  was g lven to  Frank  J .

Cocozzo in February and another $6,000.00 was given to hin in June for repairs

to  the  s ta t ion .  Mrs .  Theresa M.  Cocozzo he ld  the  remaln ing  $21000.00 .  There

was no wri t ten loan agreement between pet i t ioner Frank J. Cocozzo and his

mother or his aunts showlng the terms of the 1oan, such as the method or time

for making repayment of the loan.

M .
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9 .  Mrs .  The resa  M.  Cocozzo rs  husband  (pe t i t l one r  F rank  J .  Cocozzo ts

fa the r )  d i ed  i n  1948  and  he  l e f t  he r  an  es ta te  o f  $35 ,000 .00 .  Pe t l t i one r  F rank

J.  Cocozzofs brother  borrowed $10,000.00 f rorn h is  mother  ln  1969 and repald the

loan in three and one-half years.

10.  The pet i t ioners have arranged to repay the $58,000.00 loan by deposl t lng

monies in to several  saving cer t i f icate accounts in  favor  of  thei r  ch l ldren andfor

pet i t ioner ,  l (ary P.  Cocozzo.  I t  was understood by a l l  par t ies to the loan that

the saving cer t i f icate accounts would be turned over  to pet l t ionerrs mother  and

aunts upon thei r  request .

CONCLUSIONS OF LAW

A. That the pet i t ioners, through their  test imony and documentary evidence

and through the testimony and sworn statements of the witnesses, have sustained

thelr  burden of proof ln explaining that bank deposits of $55,L62.31 were from

nontaxable sources.

B.  Tha t  t he  pe t i t i on  o f

and the Not ice of  Def ic iency

DATED: Albany, New York

JL|N I',t tgq3

Frank J. Cocozzo and Mary P. Cocozzo ls granted

dated February 23, 1979 is cancel led.

STATE TAX COMMISSION


