
STATE OF NEI{I YORK

STATE TAX COMMISSION

:
o f

Warren W. & Caro1 S.  Clute,  Jr .

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art icle 22 of the Tax Law for the Years
1976  &  1977 .

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
28th day of  September,  1983.

i
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State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comrnission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Warren l,rt .  & Carol S. Clute, Jr.,  the petit ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Warren W. & Caro l  S.  Clute,  Jr .
1212 Spyglass Lane
Naples, tr'tr 33940

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

AU?HONIZED TO ADMXIII$TE8
OATHS PIJRSUANT 10 I^AI IrAtl
sEcTr0N L74



STATX OF NEId YORK

STATE TAX COMMISSION

ln the llatter of the Petit.ion
o f

Idarren I{. & Carol S. Clute, Jr.

for Redetermination of a Deficiencv or a Revision
of a Defernination or a Refund of irersonal fncome
Tax under Art icle 22 of, the Tax law for the Years
t976  &  1977 .

AIFIDAVIT OF MAITING

State of New York
County of Albany

- Connie Hagelund, being duly sworn, deposes and says that she is an
eTployee of the State Tax Commission, over- 18 years of age, and that on the
28th {ay of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Edward B. Hoffman the representative of the petit ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Edward B. Hoffman
Sayles, Evans, Brayton, Palmer & Tiff t
One W. Church St.
E lmira,  NY 14901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuiiody of
the united stafes Postal service within the state of New York.

_ _ That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of  September,  1983.

-d-" i/"
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28, 1983

Warren Ir/. & Carol S. Clute, Jr.
1212 Spyglass Lane
Naples,  FL 33940

Dear Mr.  & Mrs.  Clute:

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the Stat.e Tax Commission can only be-insti tuted under
Article 78 of the Civi l  Practice law and Rules. and must be commenced in the
lupreme Court of the State of New York, Albany'County, within 4 rnonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed t.o:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19 State Campus
A1bany, New York 72227
Phone l/  (518) 457-207a

Very truly yours,

STATE TAX CO}IMISSION

cc: Pet i t ioner 's Representat ive
Edward B. Hoffman
Sayles, Evans, Brayton, Palmer & Tifft
One W. Church St.
Elmira, NY 14901
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WARREN W. CLIIIE, JR. and CAROL S. CLUTE

for Redeterminat ion of a Def ic iencv or for

DECISION

Refund of Personal Income Tax under Article 22 :
of  the Tax Law for the Years L976 and, 1977.

:

Pet i t ioners ,  War ren  W.  C lu te ,  J r .  and Caro l  S .  C lu te ,  I2 I2  Spyg lass  Lane,

Naples, Flor ida 33940, f l led a pet i t ion for redeterminat ion of a def lc iency or

for refund of personal income tax under Article 22 of the Tax Law for the years

1976 and 1977 (F i le  Nos.  28000 and 28001) .

A formal hearing was held before Jul-ius E. Braun, HearLng Officer, at the

off ices of the State Tax Commisslon, 164 Hawley Street,  Binghamton, New York,

on  September  13 ,  7982 a t  2245 P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  January  I ,

1983. Pet i t ioners appeared by Sayles, Evans, Brayton, Palmer & Tif f t"  Esqs.

(Edward B. Hoffman, Esq.,  of  counsel-) .  The Audit  Divis ion appeared by Paul B.

Coburn ,  Esq.  (Bar ry  Bres le r ,  Esq. ,  o f  counse l ) .

ISSUE

Whether, during each of the years at issue, petitioners ritere domlciled in

New York and either maintained a permanent pJ-ace of abode in New York, malntained

no permanent place of abode elsewhere, or spent in the aggregate more than

thirty days in New York and are thus resident lndividuals under section 605(a) (1)

of the Tax Law.
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FINDINGS OF FACT

1. Pet i t ioner Warren W. Clute, Jr.  test i f ied that he f i led New York State

Incone Tax resident and nonresident returns for 1976 and a nonresident return

fo r  1977 .L

2. 0n May 18, L979, the Audit  Divis ion issued two not ices of def ic iency.

The f i rst  was i .ssued against pet i t ioner Warren W. Clute, Jr.  in the amount.  of

$ 2 6 , S 3 0 . 4 4 ,  p l u s  i n t e r e s t  o f  $ 4 , 6 9 9 . I 3 ,  f o r  a  t o t a l  d u e  o f  $ 3 I , 2 2 9 . 5 7  f o r  t h e

year 1976. The second not ice was issued against pet i t ioners, Warren tr ' I .  Clute,

J r .  and Caro l  S .  C lu te ,  in  the  amount  o f  $471319.83 ,  p lus  in te res t  o f  $4 '359.20 '

fo r  a  to ta l  due o f  $51,679.03  fo r  the  year  L977.  Two s ta tements  o f  aud i t

changes issued on January 31, 1979 explained that,  s ince pet i t ioner Warren W.

Clute, Jr. had continued his business actlvities in New York in L976 and. 1977

and had contLnued to maintain a permanent place of abode in New York during

1976 and 1977, he was deemed a resident for tax year 1976 and he and hls wlfe

were deemed residents for 1977.

3. Pr ior to L976, pet i t ioner Warren W. Clute, Jr.  had aLways been a New

York resident and donicillary. Mr. Clute was chairman of the board of the

Watkins Salt Company, 1-ocated in lJatkins Glen, New York. Watkins Salt had been

owned by the Clute family since 1898. He was also chairman of the board of the

Glen National Bank & Trust Company and was a director of Security New York

Corporatl-on which merged r^rith Glen National Bank in 1976. Mr. Clute \tas a

director of two corporat. ions located outside New York, Columbia Gas System'

headquartered in Wilnington, Delaware, and Colunbia Gas of New York, headquartered

in Colurnbus, Ohio.

I'  None of pet i t ionerst tax returns were submitted into evidence ei ther by
pet i t ioners or the Audit  Divis ion.
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4, During the years in issue and pr ior thereto, pet i t ioner Warren W.

Clute, Jt. owned property in Watkins Glen knoryn as Rose Hill- Farm, which had

been his residence. He also owned a day cottage and boathouse located at

Seneca Lake in New York. Tn 1974, in ant ic ipat ion of a posslble move to

Flor ida, Mr. Clute purchased a condominium in Naples, Flor ida and began negot l-

at ions for sale of the Watklns Salt  Company. Throughout 1976, Mr. Clute

negotiated with the Cargill Cornpany for the sale of the hlatkins Salt Cornpany.

The sale was completed on Decenber 28, L976. Mr. Clute stayed on at Watkins

Salt  for a short  t ime in an advisory capacity.

5. Mr. Clute marr ied his current wife,  Carol ,  in January, L976. Mrs. Clute

was a Florida resident at the time of the marriage and there is no evl-dence to

indicate that at any time during the years in issue she changed her residence

or domicj-le to New York. After the narriage, petLtioners moved into the

Naples, Florida condominium. Most of the furnishlngs in the condomlnium were

Mrs. Cluters, with a few i tems brought from New York by Mr. Clute. On March 18,

L977, Mr. Clute sold the f i rst  condominiun and bought another one, also located

in Naples, Flor ida. Pet i t ioners then moved into the second condomlnium.

6. On December B, L976, pet i t ioner Warren W. C1ute, Jr.  f l led a Declarat lon

of Donici-le and Citizenship indicating that he had changed his domicile and

become a resident of Naples, Col l ier County, Flor ida, as of October 14, 1976.

On the same date Mr. Clute executed a codici-l to his will lndicating that he

had becone a Flor ida resident on October 14, I976. Pet i t loners had two auto-

mobi les registered ln Flor ida, one in Mr. Clutets name and one in Mrs. Cluters

name. 0n February 10, 1977, Mr. Clute registered to vote in Col l ier County'

Flor ida. Pr i-or to said date, he had been registered to vote in New York State.
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During 1976, Mr. Clute resigned his membership in several  New York social  c lubs

and became a member of several clubs in Florida.

7. Throughout both of the years i-n issue, Mr. Cl-ute retained ownership of

his New York residence at Rose H111 Farm. l le also retained his directorships

on the boards of Glen NationaL Bank and Security New York Corporation, as weLl

as the boards of the two out-of-state corporat ions. I"1r.  Clutets work for the

two New York banks involved numerous vlsits to New York, some of which were of

relat ively long durat ion. During 1977, a1one, Mr. CLute spent 180 days in New

York. During his stays in New York, Mr. Clute 1ived at Rose H111 Farrn. Both

pet i t ioners spent sunmer vacat ion t ime at Rose Hi l l  Farm. Durlng 1977, Mr. Clutefs

son and daughter-in-law lived at Rose Hill Farn. However, no title to the

property passed to the son at that t lne and Mr. Clute paid al l  property taxes

and ut i l l ty bi l ls.  Late in L977, Mr. Clute's son and his wife moved out of

Rose H111 Farm. Subsequent to I977, Mr. Clute transferred t i t le to the property

to al l  four of his chi ldren.

CONCLUSIONS OF LAW

A.  Tha t  20  NYCRR I02 .2 (d ) (2 )  p rov ides  tha t :

r ra domlc i le  once establ ished cont inues unt i l  the person in quest ion
moves to a new location with the bona fide Lntention of rnaking hls
fixed and permanent home there. No change of domicile results from a
removal to a nehr location if the lntention ls to remain there only
for  a l imi ted t ime. t l

B. That the burden of proof is upon the pet i t ioner to show that the

necessary intent ion to effect a change in domici le existed (Tax f ,aw $689(e);  20

NYCRR I02 .2(d) (2 ) ) .  r rThe tes t  o f  in ten t  w i th  respec t  to  a  purpor ted  new

domicLle has been stated as rwhether the place of habitat ion is the permanent

home of a person, with the range of sentiment, feellng and permanent association

with i t  t  (c i tat ion omit ted) .  The evidence to establ ish the requlred intent ion
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to effect a change ln donicile must be clear and convincingt'

5 0  A . D . 2 d  4 5 7 )  .

(Bodftsh v.  Ga1-lnan,

C. That rr to change onets donici le requires an lntent to give up the o1d

and take up the new, coupled with an actual acquisitton of a residence in the

new localityrr (Bo95S, suf.). The f act that a person leaves his established

domicile with the intention of never returning is important but not necessarily

concl-usive, and such domicile continues until a new one is clearly established.

rf ln determining an lndividualrs intent ion in thls regard, hls declarat lons wl l l -

be given due weight,  but they wi l l  not be conclusive i f  they are contradicted

by  h is  conduct r r  (20  NYCRR IO2.2(d) (2 ) ) .

D. That inasmuch as pet i t ioner Carol  Clute was a resident of Fl-or ida

prior to the years in lssue and no evldence was produced indicating that she

changed this status durlng the taxable year 7977, she cannot be considered a

resident or domici l lary of New York State for said year.

E. That the facts that pet i t ioner Warren W. Clute, Jr.  registered to

vote, f i led a Declarat ion of Domici le and Cit izenship, jo ined c1ubs, and

changed his will in Florl-da, while lndicative of an lntent to change domicile,

a re  no t  conc lus ive  (See Z inn  v .  Tu l - l -y ,  54  N.Y.2d  7 I3 ,  rev tg  77  A,D.zd  725) .

Mr. Clute continued to maintain his house and furniture at Rose Hill Farn long

after he bought the Florida condorninium. He lived in New York for extenslve

periods during 1976 and L977 and worked at the sarne New York corporations as

before the nove. Whi le in New York, pet i t ioner l ived at Rose Hi l l  Farm as he

had pr ior to 1976 and he did not t ransfer the residence unt l l  af ter 1977. Such

conduct does not clearly demonstrate an intention to give up the ol-d and take

up a nerr domici le and pet i t ioner Warren W. Clute, Jr.  has not met his burden of
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proof with respect to a change in domici le.  He was, therefore, domici led in

New York for the vears 1976 and 7977.

F. fn"a 
"""aion 

605(a) (1) of  the Tax Law def ines a resident indlvidual as

one rrwho is doniciled ln this state, unless he malntalns no permanent place of

abode in this state, naintains a permanent place of abode elsewhere, and spends

in the aggregate not more than thir ty days of the taxable year in this state.r l

Since petitioner Warren W. Clute, Jr. was douriciled ln New York and maintained

a hone ln Watkins Glen, New York and spent more than thirty days ln New York

during L976 and, 1977, he was a resident of New York Ln 1976 and 1977 and

subject to tax as such.

G. That the pet i t ion of Warren W. Clute, Jr.  and Carol  S. Clute is

granted to the extent indicated in Concluslon of La.lr ttDtt; that the Audit

Divis ion ls directed to nodify the Not ice of Def ic leney lssued May 18, 1979;

and that,  except as so granted, the pet i t ion ls ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

sEP 2I 1983


