
STATE OF NEh/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Simon Chi lewich

for Redeterminat ion of a Def ic iency or for Refund
of New York State and New York City Income Tax
under Art ic le 22 of the Tax Law and Chapter 46,
Ti t le T of the New York City Administrat ive Code
for  the  Year  1977.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Simon Chi lewich, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Simon Chi lewich
9 1 1  P a r k  A v e .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent.  further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
7 th  day  o f  October ,  1983.

lYiIgRrzED To ADMTNTSTER
gll!! PURSUANT To TAr r,,iirySECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Simon Chi levyich

for Redeterminat ion of a Def ic iency or for Refund
of New York State and New York City Income Tax
under Art ic le 22 of the Tax law and Chapter 46,
Ti t le T of the New York City Administrat ive Code
for  the  Year  7977,

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Norman Toporovsky the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Norman Toporovsky
David L. Lieb & Company
200 Park  Ave. ,  Rm.  2920
New York, NY 10166

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  October ,  1983.

AUTIIORIZED TO ADMINISTIR
OATHS PIIRSUANI TO TAX IJAW
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  7,  1983

Simon Chilewich
911  Park  Ave .
New York, NY 10021

Dear  Mr .  Ch i lew ich :

Please tal te not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant.  to sect ion(s) 690 of the Tax Law and Chapter 46, Ti t le T of the New
York City Administrat ive Code, any proceeding in court  to review an adverse
decision by the State Tax Commission can only be inst i tuted under Art ic le 78
of the Civi l  Pract ice Law and Ru1es, and must be commenced in the Supreme Court
of the State of New York, Albany County, within 4 months from the date of this
n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building lf9 State Campus
Albany, New York 12227
Phone /t (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Norman Toporovsky
David [.  Lieb & Company
200 Park Ave. ,  Rm. 2920
New York, NY 10166
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAx COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SIMON CHILEWICH

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York Clty
Income Tax under Article 22 of the Tax Law
and Chapter 46, Ti t le T of the New York City
Administrat ive Code for the Year I977.

DECISION

Peti t loner,  Simon Chi lewich, 911 Park Avenue, New York, New York 10021,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of New York

State and New York City Income Tax under Article 22 of the Tax Law and Chapter

46, Ti t le T of the New York City Adurinistrat ive Code for the year 1977 (Fi l -e

N o .  3 1 9 6 3 ) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer '  at  the

off ices of thL State Tax Commisston, Two l , Ior ld Trade Center,  New York, New

York, on October 20, 1982 at 9:40 A.M. Pet i t ioner appeared by David L. Lleb &

Co.,  CPArs (Norman Toporovsky, CPA). The Audit  Divls ion appeared by Paul-  B.

Coburn ,  Esq.  (Wi l l lan  Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I, t r l t rether the Federal  i tem of tax preference for excess i tenized deduct ions

should be reduced and/or urodified by a portion of the New York State and New

York City income taxes included therein in arriving at New York State and New

York City i tems of tax preference.

II. trlhether, ln the event no reduction or rnodification (as above) is allow-

able in arr iv ing at New York State and New York City l tens of tax preference,

sect ion 622 of.  the Tax Law l-s rendered const i tut ional ly inval ld.
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FINDINGS OF FACT

1. On Octobet 16, 1978, after havl-ng been granted an extension of t ime,

pet i t ioner Simon Chi lewich, and his wife Virginia,  f i led seperately on a

combined New York State Income Tax Resident Return with New York CLty Personal

Income Tax for 7977.

2. 0n December 11, 1980, the Audit  Divis ion issued a Not ice of Def ic iency

against both the pet i t ioner and his wife assert ing addit ional income tax due

for  L977 in  the  sum o f  $12,348.75 ,L  p lus  in te res t  and/or  pena l ty  o f  $2 ,768.58 .

A Statement of Audit  Changes stated that the i temlzed deduct ions, except for

nedical  expenses and casualty loss, exceeded 60 percent of Federal  adjusted

gross l-ncome and that the excess is an item of tax preference that must be

included on Form IT-220 and is subject to New York state and New York City

minimum income tax.

3. Pet i t ionerrs Federal  i tems of tax preference for L977 LncLuded capital

gains and excess i temized deduct ions. Pet i t ioner contends that Federal  excess

itemized deduct ions of $74,929.40 should be reduced by the amount of New York

State and New York City income taxes deducted as i temized deduct lons, thereby

el-iminating excess itemized deductions from New York items of tax preference.

Pet i t ioners assert  that sect ion 58(h) of the Internal Revenue Code of 1954 (as

amended) mandates a result  contrary to that asserted by the Audit  Divis ion.2

I- The adjustments resulted in an increase in tax due from Mr. Chilewich ln
the amount of $121587.17 and a reduct ion of Mrs. Chi lewichts tax by the sum of
$238.32 .  The ne t  to ta l  tax  due was found to  be  $12,348.85 .  The reason fo r  the
ten cent discrepancy is unknown.

)-  
Sect ion 58(h) of the Internal Revenue Code provides:

rrRegulat ions to lnclude tax benef l t  rul-e.  --  The Secretary shal l
prescr ibe regulat ions under whlch i tems of tax preference shal l  be
properly adjusted where the tax treatment giving r lse to such l tens
wi l l  not result  in the reduct lon of the taxpayerrs tax under this
subt i t le for any taxabl-e years.t t .

To date, no regulat ions have been promulgated under sect ion 58(h).
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CONCLUSIONS OF LAW

A. That  sect ion 622 of  the Tax Law, ln  per t inent  par t ,  prov ides:

rrNew York minimum taxable income of resident lndividual. -- (a) The
New York minimum taxable income of a resident individual shall be the
sum of  i tems of  tax preference,  as descr lbed in subsect ion (b)  of
t h i s  s e c t i o n . . .

* r t *

t ' (b )  For  purposes  o f  th is  a r t l c le ,  the  te rm t l tems o f  tax  p re fe rencet
shal l  mean the federal  i tems of tax preference, as def ined by the
laws o f  the  Un i ted  Sta tes ,  o f  a  res ident  ind lv idua l ,  . . . fo r  the
t a x a b l e  y e a r . . . r l

New York City Adninistrat ive Code Sect lon T 46-122.0(a) and (b)

contain sini lar provl-sions with respect to ci ty resident individuals.

B. That dur ing the year at issue, sect ion 57 of the Internal Revenue

Code, in pert inent part ,  provided:

"Sec t ion  57 .  I tems o f  Tax  Pre ference.

(a) In General .  --  For purposes of thls part ,  the i tems of tax
preference are --

(1) Adjusted I ternized Deduct lons. --  An amount equal to the
excess i temized deduct ions for the taxable year (as deterrnined under
subsect ion (b) )  .

* r t *

(b) Adjusted I temized Deduct ions. --

( l )  In General .  --  For purposes of paragraph (1) of subsect ion
(a),  the amount of the adjusted i temized deduct ions for any taxable
year is the amount by which the sum of the deductions for the taxable
year other than --

(A) deductions allowable in arrlving at adjusted gross lncome,
(n) tn" deduct ion for personal exemptions provided by sect ion

1 5 1  ,
(C) the deduct ion for medical ,  dental ,  etc.  expenses provided

j-n sect ion 213, and
(D) the deduct lon for casualty losses described ln sect ion

1 6 5 ( c )  ( 3 )  ,
exceeds 60 percent (but does not exceed 100 percent) of  the taxpayerts
adjusted gross income for the taxable year. t t
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C. That in 1977 there was no provl-sion in the Tax Law which allowed a

port ion of New York State and New York City lncome taxes to be deducted fron

Federal  i tems of tax preference in arr iv ing at New York i tems of tax preference.

Sect ion  622(b) (5 )  o f  the  Tax  Law,  added by  L .  1980,  Ch.  669,  e f fec t l ve  June 30 ,

1980, and appl icable to taxable years beginning after December 31, 1979'

provides for the reduct ion of adjusted i temized deduct ions by a port ion of

l -ncome taxes includible therein. Sect l-on 622(b) (5) is not retroact ive to L977.

(Matter of Dwight W. lJinkelman and Marguerite P. lJinkeluran, State Tax Conmission,

March 5, L982).  New York City Adurlnl-strat ive Code Sect ion T 46-122.0(b)(5)

contains similar provisions and is likewise not applieable to the year at

issue. Furthermore, no adjustment for Federal  income tax purposes would be

al lowable under Internal Revenue Code sect ion 58(h) with respect to the i tems

of deduct ion at issue herein, inasmuch as the (Federal)  tax treatment of those

items resulted in a reduct i .on of pet i t lonerts tax.

D. That accordingly,  for the period at issue herein, pet i t ioner inproperly

calculated his New York items of tax preference subject to New York minimum tax

(Matter of Robert  G. Goelet and Alexandra C. Goelet,  State Tax Connission,

May 6, 1983; Matter of  Henry G. Jarecki  and Gl-or ia F. Jarecki ,  State Tax

Cornmiss ion ,  May 6 ,  1983) .

E. That the laws of New York are presumed to be constitutionally valid at

the administrat ive level of  the New york State Tax Conrmission.



-5-

F. That the pet i t ion herei-n is denied and the Not i-ce of Def ic iency issued

on December 11, 1980 is sustained, together wlth any addit ional interest that

rnay be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

OcT 0 ? 1983


