
STATE OF NEW YORK

STATE TAX COM},IISSION

In the Matter of the Pet i t ion
o f

Osher Chechik
AFFIDAVIT OF MAILING

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1973,  1974 & 1975.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Osher Chechik,  the pet i t ioner in the within proceeding, by enclosing
a t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Osher Chechik
7728 51s t  S t .
Brooklyn, NY 11204

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united States Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO
OATHS PI'RSUANT
SNCTION 174

INISTER
T0 TA)( IJATIJ
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6 ,  1983

0sher  Chechik
1728  51s t  S t .
Brooklyn,  NY I I204

Dear  Mr .  Chech ik :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 122 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New york,
the date of this not ice.

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 4s7-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representa t ive
Murray M. \,/einstein
225 Broadway
New York, NY 10007
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

OSHER CHECI{IK

for Redeterrninat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Tax under Art ic les 22 and 23 of the
Tax Law for the Years 1973, 1974 and 1975.

DECIS ION

Peti t ioner,  Osher Chechik,  1728-51st Street,  Brooklyn, New York 11204,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business lax under Art ic les 22 and, 23 of the Tax law

for  the  years  1973,  1974 and 1975 (F i le  No.  23656) .

A forrnal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York '  on  September  30 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  Mur ray  Wel "ns te in ,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Abrahan Schwartz,

E " q . ,  o f  c o u n s e l ) .

ISSUES

I. t r i lhether pet i t ionerrs act lv i t les conducted during the years 1973 and

I974 from which he earned commissions and/or f inderts fees const i tuted the

operat ion of an unincorporated business.

I I .  ! ' Ihether a distr ibut ive share of the unincorporated business tax paid

by Bruns, Nordeman, Rea & Co. for the years 1974 and 1975 is includable in

pet i t ioner 's income for New York State Income Tax purposes for I974 and I975,

I I I .  Whether the penalt ies asserted herein nay be remit ted for reasonable

cause.
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FINDINGS OF FACT

1.  Pet i t ioner r  a  s tock  broker  w i th  the  f i rm Bruns ,  Nordeman,  Rea & Co. ,

t imely f l led New York State resident income tax returns for the years 1973,

1974 and 1975. He did not f i le any unincorporated business tax returns for

L973 and 1974.

2. On Apri l  12, 1978, The Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioner  fo r  $6 ,425.00  in  tax  p lus  $4 ,490.45  in  pena l ty  and in te res t .

Annexed to the Not ice of Def ic iency r i ras a copy of a Statement of Audit  Changes,

dated December 5, 1977, that had previ .ously been issued to pet i t ioner.  The

Statement of Audit  Changes provided, in part ,  as fol lows:

''PERSONAL INcoME TAx r97 4 t97 5

Un incorpora ted  bus iness  tax  ad jus tment  $  1 ,028.00  $  1 ,295.00
Cap i ta l  loss  ad jus tment  500.00
Total  adjustment

Additional Personal Income Tax
Due a t  152

Tax Surcharge

$  1 ,028 .00  $  1 ,795 .00

s rs4.20 s  269.25
6 .73

Total  Addit ional Personal rncome Tax Due -ig.2o T 275J9 $ 430 .18

UNINCORPORATED BUSINESS TAX r97 3 r97 4

Business income reported
Federal  adjustment
Bus iness  income cor rec ted / repor ted
Al lowance for services
Net Business Income
Exemption
Taxable business income

Unincorporated Business Tax Due at 57.
Total  Tax Due
Sect ion  685(c )  pena l ty
S e c t i o n  6 8 5 ( a ) ( i )  a n d  ( a ) ( 2 )  p e n a l t y
In te res t
TOTAL DUE

3. Attached to the Statement of Audit  Changes is a

due in whlch a revision \,{as made reducing the ttTotal Tax

$82  ,387  .  00
17 ,150 .11

$99 ,537  .  1  1
5 ,000 .00

$94 ,537 .11
5 ,0o0.  oo

$89 ,537  .  I  1

$  4 ,924 .54

$29 ,459 .6 r

$29 ,459 .6 r
5  , 000 .00

$24 ,459 .61
5  , 000 .00

sirffir
$  1 ,070 .28 $  5 ,994 .82

$  6 ,425 .00
65 .7  6

2 ,592 .77
1  , 658 .  18

$1o ,741 .71 "

recomputat ion of  taxes

Due ' f  f r om $6 ,425 .00  to
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$6r163.01 .  Th is  rev ls ion  was a  resu l t  o f  a  p re-hear ing  conference conducted  on

June 22 ,  1979.  Pet i t ioner rs  bus iness  income fo r  1973 was reduced by  $3 ,763.53

which represented executorrs fees recelved by hirn.

4 .  Pet i t ioner  d id  no t  pu t  in  i ssue the  1975 cap i ta l  loss  ad jus tment .

5. Pet i t ioner admit ted that dur ing 1973 and I974 he conducted var ious

transactions. These transactions r^rere for his pecuniary gain and they were not

in any \ray connected with his relationshlp with Bruns, Nordeman, Rea & Co.

Pet i t ioner reported said income for 1973 on Federal  Schedule rrCrr,  Prof l t  (or

Loss) Fron Business or Profession. For 1974 pet i t ioner reported said Lncome on

his New York income tax return as trother incomert.

6.  The incoure in i .ssue which pet i t ioner character ized as f inderts fees,

commissions or gi f ts,  is as fol lows:

1973 1974
M e r b a n  $ 8 8 7 5 9 . 1 3  $ 1 3 , 9 1 1 . 2 4
Universa l  Supp ly  20 ,000.00  20 ,000.00
Po l lack  400.00
Bened ic t  500.00
l/ tayer 2,609.0I
Eastman 308.22
Wang & American Bulk Carr iers 2,531.74

7. Pet i t ioner test i f ied that the fol lowlng are the sources of the l -ncome:

(a) Merban - The pet i t ioner in 1973 rnade three transact ions
and in 1974 made a single transact ion of f inding a buyer of
Korean Notes and accordingly earned f inderts fees in each
year .

(b) Universal Supply -  In 1970 pet i t ioner found charter
part ies for ships owned by Universal.  Universal agreed to
pay  pe t i t loner  $100,000.00  payab le  over  a  per iod  o f  f i ve
years  in  the  sum o f  $20,000.00  per  year .  Pet i t ioner  d id
not have to perform any work for Universal in 1973 and
1 9 7  4 .

(c) Pol lack -  In 1973 Pol lack desired to purchase a house.
Petltloner lntroduced hin to a broker through whon he made
a purchase. He was so very happy with the purchase he made
that  he  gave pe t l t ioner  $400.00  as  a  g i f t .
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(d )  Bened ic t  -  In  1973 Bened ic t  pa id  pe t i t ioner  a  9500.00
f inder 's fee for a one t ime transact ion of f inding a buyer
f o r  I s r a e l i  B o n d s .

(e) Mayer -  Pet. i t ioner did not recal l  what he did to earn
$2 ,609.  01  j .n  I97  4 .

( f)  Eastman - Pet i t ioner did not recal l  what he did to
e a r n  $ 3 0 8 . 2 2  i n  1 9 7 4 .

(g) \dang and American Bulk Carr iers -  In September 1974
and in December 1974 they paid pet i t ioner commissions
to ta l ing  $2 ,531.74  fo r  h is  ass is tance in  the  es tab l i shment
of a Time Deposit  Account and i ts subsequent renewal.

8 .  Pet i t ioner  a l leged tha t  $1 ,8L7.00  o f  the  $13,911.24  rece ived f rom

Merban in 1974 represents an expense deduct ion which was not claimed against

the reported income. He claimed that i t  represented an accommodation commission

earned by and paid over to one Max Landau for the sale of Peruvian Notes.

Pet i t ioner did not of fer any evidence as to why this arrangement was made other

than to test. i fy that Merban did not want to give a check to Landau because he

was from london, England and that they did not know him very wel l .  He also did

not submit a l ist  of  expenses claimed for 1974 to show that said deduct ion was

noL c la imed.

9 .  Pet i t ioner  asser ted  the  t ransac t ions  in  i ssue here in  were  conducted

from his off ice at Bruns, Nordeman, Rea & Co. Pet i t ioner further asserted that

Bruns, Nordeman, Rea & Co. did not share in the commissions.

10. Against the income in issue herein for \973, pet i t ioner deducted

bus iness  expenses  Lo ta l ing  $271272.00 .  The expenses  were  in  par t  fo r  such

i t e m s  a s  r e n L ,  $ 1 r 8 0 0 . 0 0 1  i n s u r a n c e ,  $ 3 2 2 . 0 0 ;  t e l e p h o n e ,  $ 1 r 3 1 1 . 0 0 1  t r a v e l ,

$31382.00 ;  and en ter ta inment ,  e tc .  $16,613.00 .  The fn te rna l  Revenue Serv ice

aud i ted  pe t i t ioner 's  federa l  income tax  re tu rn  fo r  7973 and d isa l lowed 5505.11

for  ren t ,  $21272.00  fo r  t rave l  and $14,373.00  fo r  en ter ta inment .  The record  is
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silent as to expenses incurred in connection with the 1974 income in issue

herein.

11. The 1973 expenses pet i t ioner clalmed for rent,  lnsurance and telephone

were al l  in connect lon with his home. Pet l t ioner al leged that al l  the expenses

were incurred as a result  of  his act iv i t ies as a stockbroker for Bruns, Nordeman,

Rea & Co. from which he received $9,320.00 in wages.

12. Pet i t ioner was of the opinion that he was not conduct ing a business

since hls act iv i t les were not regular,  cont inuous and suff ic lent ly signi f icant

to const i tute a busl-ness. Further,  he related that he did not hold hirnself

out to be conduct ing a business, nor did he have an off ice, nor did he have any

stat ionery, nor business cards, nor dtd he have a business telephone l ist ing.

He alleged that he earned the income by naking one or two phone cal1s and spent

l i t t1e t ime in negot iat ing the transact lons. However,  he test i f led that he

incurred travel expenses to see ttThe American Bulktt.

13. Pet i t loner rel ied on the advice of a cert i f ied publ ic accountant that

the income in issue rdas not subject to an unincorporated business tax. Further,

pet i t ioner nas protest ing a simi lar imposl- t ion of unincorporated buslness tax

fo r  tax  years  L970,  197I  and 1972.

L4. 0n August 16, L977, the State Tax Commission, in a simi lar fact

sl tuat ion, sustained tax def ic iencles against pet i tLoner for the years 1970,

1 9 7 1  a n d  1 9 7 2 .

15. Pet i t ioner argued that in reference to Issue I I ,  the fact that the

unincorporated business taxes were charged off  against his net dlstr ibut ion,

did not nake him a payor of the tax and therefore, l t  should not be added back

to his net income.
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CoNCTUSIONS 0F tAhl

A. That in general ,  businesses which consituLe unincorporated business

when conducted or engaged in by an individual include, among other act iv i t ies,

a l l  b rokerage serv ices .  Isee  20  NYCRR 203.1(a) ]  The ac t iv i t ies  o f  pe t i t ioner

in the var ious transact ions carr ied on by him during the years 1973 and 1974

const i tuted brokerage services, the conduct of which const i tutes an unincorporated

business within the meaning and intent of  sect ion 703(a) of Tax Law.

B. That general ly the cont inui ty,  f requency and regular i ty of act iv i t ies,

as dist inguished from casual or isolated transact ions and the amount of t ime,

thought and energy devoted to the act iv i t ies are factors which are to be taken

into considerat ion in determining whether an act iv i ty is subject to unincorporated

bus iness  tax  [20  NYCRR 203.1(a) ]  Pet i t ioner  car r ied  on  h is  ac t i v i t ies  over  a

period of f ive years. The act iv i t ies involved various individuals and corpora-

t ions .  (see  Mat te r  o f  Osher  Chech ik ,  S ta te  Tax  Commiss ion ,  August  16 ,  1977)

There fore ,  pe t i t ioner  has  fa i led  to  sus ta in  h is  burden o f  p roo f  (sec t ion  689(e)

of Tax Law) to show that the transact ions were casual or isolated in nature or

that he devoted l i t t le t ime or energy to the act iv i t ies.

C. That sect ion 672(b)(3) of the Tax Law requires income taxes imposed by

this state or any other taxing jur isdict ion, to the extent deducted in determining

federal  adjusted Sross income, to be added to federal  adjusted gross income.

Since the unincorporated business taxes were charged off  against pet i t ionerrs

net distr ibut ion received from Bruns, Nordeman, Rea & Co.,  the taxes were

deducted in determining federal  adjusted gross income and are required to be

added back pursuant to sect ion 612(b)(3) of the Tax Law. Further,  the taxes
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paid by the partnership were paid on behalf  of  pet i t ioner,  s ince as a partner

he is l iable for taxes owed by the partnership.

D' That pet i t ioner has shown reasonable cause to just i fy remission of the

penalt ies imposed under sect ion 685(a)(1) and (2) of the Tax traw. However,

pet i t ioner has not shown that he is ent i t led to an except ion for underpa5rment

of est imated tax under sect ion 685(d) of the Tax Law. Therefore, the penalty

imposed under sect ion 685(c) of the Tax traw is sustained.

E '  That the pet i t ion of Osher Chechik is granted to the extent indicated

in Conclusion of law rrDrr,  supra and is in al l  oLher respects denied and the

Not ice  o f  Def ic iency ,  as  mod i f ied ,  i s  sus ta ined.

DATED: Albany, New york STATE TAX COMMISSION

MAY 0 6 1983
PRESIDENT


