
STATE OF NEI' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Salvatore Cardinale AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the years
1 9 7 5  &  1 9 7 6 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and savs that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the Bth day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Salvatore Cardinale, the pet. i t ioner in the within
proceed inS '  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Sa lva tore  Card ina le
512 Vanderbi l t .  Pkv4y.
Hunt ington, NY I I22B

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
8 th  day  o f  Ju ly ,  1983.

AUTHORIZED TO ADMINISTER
OITHS PURSUA-I{T T0 TAX IJAW
SEJ?ION I74

t ha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
for th on said wrapper is  the last  known address
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connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon John R. Serpico the representat ive of the pet i t ioner in the
within proceeding, by enclosi-ng a true copy thereof in a securely sealed
postpa id  v r rapper  addressed as  fo l lows:

John R. Serpico
186 Jora lemon St . ,  9 th  F loor
Brook lyn ,  NY 11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui iody of
the united states Postal  service within the state of New york.

That.  deponent further says that the said addressee is the representat ive
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Sworn to before me th is
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OATHS zuISUANT
sECTroN L74
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10 TAX IIAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  8 ,  1983

Salvatore Cardinale
512 Vanderbi l t  Pkwy.
Huntington, NY 77228

Dear  Mr .  Card ina le :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court. of the Stat.e of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19 State Campus
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner 's  Representa t ive
John R.  Serp ico
186 Jora lemon St . ,  9 th  F loor
Brook lyn ,  NY 11201
Taxing Bureau's Representat ive



STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SALVATORE CARDINATE DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of Personal fncome Tax under Art ic le
22 o f  the  Tax  Law fo r  the  Years  1975 and 1976.  :

Pet i t ioner Salvatore Cardinale, 512 Vanderbi l t  Parkway, Hunt ington, New

York 11228, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the vears 1975 and

1976 (Fi Ie No. 26134).

A formal hearing was commenced before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  November  20 ,  1981,  cont inued a t  the  same o f f i ces  on  March  15 ,  7982,

and concluded at the same off ices on May 10, 1982 with al l  br iefs to be submitted

by August 4, 7982. Pet i t ioner appeared by John R. serpico, Esq. The Audit

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (samuel  Freund,  Esq. ,  o f  counse l )

on  November  20 ,  1981 and by  Pau l  B .  coburn ,  Esq.  (samuer  Freund,  Esq. ,  o f

counse l )  on  March  15 ,  1982 and May 10 ,  7982.

rssuE

Whether pet. i t . ioner fai led to report  income for the years 1975 and 7976

and, i f  so, whether the fraud penalty imposed for fai lure to report  income was

proper .

FINDINGS OF FACT

1.  Pet i t ioner  Sa lva tore  Card ina le  i s  the  pres ident  and so le  s tockho lder

o f  Card ina l  Motors ,  Inc .  ( " the  Corpora t ion" ) .



2.  The Corpora t ion  is  a  re ta i l

add i t ion  to  se l l ing  motorcyc les ,  the

per fo rms repa i rs  fo r  i t s  cus tomers .

approx imate ly  1965.
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d is t r ibu tor  o f  Honda motorcyc les .  In

Corpora t ion  se l l s  motorcyc le  par ts  and

The Corporat ion has been operat ing since

3.  Pet i t ioner ,  Sa lva tore  Card ina le ,  and h is  w i fe ,  f i l ed  separa te  1975 New

York State income tax returns on a combined form. On this return pet i t ioner

repor ted  tha t  he  had a  to ta l  income o f .  $24,508.22 .

4 .  Pet i t ioner ,  Sa lva tore  Card ina le ,  and h is  w i fe ,  f i l ed  separa te  1976 New

York State income tax resident returns on a combined form. Pet i t ioner reported

tha t  he  had a  to ta l  income o f  $23r99I .03  on  th is  re tu rn .

5 .  On JanuarY 15 ,  1979 the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice

of Def ic iency assert ing a def ic iency of personal income tax in the amount of

$ 1 1 ' 0 4 8 . 0 6  p l u s  a  p e n a l L y  d u e  t o  f r a u d  a n d  i n t e r e s t  o f  $ 7 , 5 B 5 . 0 8  f o r  a  t o t a l

amount  due o f  $18,633.14 .  The Sta tement  o f  Aud i t  Changes,  wh ich  had prev ious ly

been issued,  ind ica ted  tha t  the  asser ted  de f ic iency  o f  persona l  income tax  and

the fraud penalLy were premised upon an audit  which disclosed addit ional

unreported income.

6. The audit ,  which was conducted by an invest igator of the Special

Invest igat ions Bureau, disclosed a ser ies of checks r ,rhich were drafted by

pet iLioner and made payable to himself  dur ing Lhe year 7975. These checks were

drawn on the  bank  account  o f  the  Corpora t ion  and to ta l ted  $30,500.00 .  One

check, upon which the def ic iency was based, was made payable to a third party.

However,  this check was endorsed back to pet i t ioner.  t { i th one except ion, al l

of  the checks drawn in 1975 indicated on their  face that they were in payment

of a loan. The invest igator found that.  dur ing the year 7976 there were checks

to ta l ing  $27,800.00  wh ich  were  dra f ted  by  pe t i t ioner  and made payab le  to
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hinself. These checks were also drawn on the bank account of the Corporation.

The audit  also disclosed that payrol l  checks rrere issued to pet i t loner in an

amount in excess of that shown on petitionerts r^rage and tax statement. In 1975

and 1976 the amount paid to pet i t ioner in excess of that shom on pet i t ioner 's

wage and tax statement was, respect ively,  $31264.00 and $51867.00. No evidence

ri las presented by ei ther party with respect to the lat ter adjustment.

7. Pet i t ioner test i f ied at the hearing that the Corporat lonrs sales were

greatest from March to October and therefore this was the period during which

the Corporat ion generated most of i ts income. I t  was pet i t ionerrs pract ice

that as the Corporation acquired excess funds in its checklng account during

the pr ine season, the money would be redeposlted in what was character ized as

the business savings account (see Finding of Fact "8", ;!gEfE). The funds then

accumulated in the savings account would be utilized to finance the Corporation

during the rtinter months. In December the Corporatlon would conmence purchasing

inventory for the new season. At this time the money which had been saved in

the business savings account would be redeposited in the business checking

account. Petitioner stated that when the savings account was exhausted he

would borrow the funds needed from fr iends. Pet i- t loner also personal ly loaned

money to the Corporat ion. Pet i t ioner maintained that the loans to the Corporat ion

from himself and his frlends nel-ther carried lnterest nor nere represented by a

note. Pet l t ioner averred that dur ing the period in issue he borrowed from

forty to forty-f ive thousand dol lars from fr iends. Pet i t loner then stated that

during the time when sales resumed he would have checks drawn payable to

hiursel f ,  cash the checks, and then repay his fr iends in cash.
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8. The savings account which purported to be the business savings account

was a joint  account held in the name of Salvatore Cardinale and other individuals.

This account was not exhaust.ed during the audit  per iod.

9. Pet i t ioner did not cooperate with the or iginal  auditor who sought to

examine the Corporat ionrs compl iance with the New York Stat.e Sales and Use Tax

Law. Subsequent ly,  pet i t ioner did cooperate with the invest igator from the

Special  Invest igat ions Bureau who conducted the audit  at  issue herein.

10. Pet i t ioner 's income tax returns were prepared by an accountant.

11. The Internal Revenue Service asserted a def ic iency of personal income

tax from pet i t ioner and his wife for the year 7976. The def ic iency was eventual ly

sett led in the United States Tax Court  pursuant to an agreement of the part ies

that the fnternal Revenue Service had erroneously recorded an undistr ibuted

loss  o f  $469.38  f rom the  Corpora t ion  as  und is t r ibu ted  taxab le  income o f  $46,900.00

and that an adjustment to a medical  deduct ion was in order.  Pet i t ioner and his

wife agreed to pay addit . ional tax of $38.00 as a result  of  this agreement.

CONCTUSIONS OF tAI'

A. That the party who must sustain the burden of proof in a hearing under

Ar t i c le  22  o f  the  Tax  Law is  p rescr ibed by  sec t ion  689(e)  o f  the  Tax  Law.  Th is

sect ion of the Tax Law general ly places the burden of proof on the pet i t ioner.

In view of the fai lure of pet i t ioner to present any documentary or test imonial

evidence from disinterested individuals that the amount drawn on the Corporate

bank account was in repayment of a loan as wel l  as the quest ionable explanat ion

tha t  non- in te res t  bear ing  loans  f rom th i rd  par t ies  in  the  amount  o f  $40r000.00

to  $451000.00  per  year  l ^7ere  repa id  in  cash,  pe t i t ioner  has  fa i led  to  sus ta in

his burden of proof of establ ishing that the Audit  Divis ion improperly included

the amount of the checks payable to pet i t ioner as income to pet i t ioner.  In



- ) -

addit ion, s ince no evidence was presented with respect to the payrol l  checks

issued to pet i t ioner that were not ref lected on pet i t ioners, wage and tax

s ta tements ,  pe t i t ioner  has  fa i led  to  sus ta in  h is  burden o f  p roo f  o f  es tab l i sh ing

that the Audit  Divis ion erred by including the payrol l  checks as income to

pet i t ioner .

B. That the the burden of proof with respect to the issue of f raud is on

t h e  A u d i t  D i v i s i o n  ( T a x  L a w  $ 6 8 9 ( e ) ) .  A  f i n d i n g  o f  f r a u d  " . . . r e q u i r e s  c l e a r ,

def ini te and unmistakable evidence of every element of f raud, including wi l l fu l ,

knowledgeable and intent ional wrongful  acts of omissions const i tut ing false

representat ion, result ing in del iberate nonpayment or underpayment of taxes due

and owing." (Matter of  Walter Shutt  and Gertrud{hutt ,  State Tax Commission,

June 4, 1982).  The product ion of checks payable to pet i t ioner which were not

reported as income and which pet i t ioner has characLerized as loans is,  in and

of  i t se l f ,  insu f f i c ien t .  to  es tab l i sh  f raud (see Welsh  v .  Commiss ion ,  36  TCM

(CCH)  1020) .  Moreover ,  s ince  no  ev idence was presented  w i th  respec t  to  the

payrol l  checks issued to pet i t ioner that were not ref lected on pet i t ioners t

wage and tax statements, the Audit .  Divis ion has also fai led to establ ish by

clear and convincing evidence that the fai lure to report  the addit ional salary

income was due to fraud.

D. That the pet i t ion of

the penalty based upon fraud

asser ted  de f ic iency  is  in  a l l

DATED: Albany, New York

Salvatore Cardinale is granted to the extent that

is  cance l led ,  and tha t ,  except  as  so  mod i f ied ,  the

other  respec ts  sus ta ined.

STATE TAX COMMISSION

JUL O B 1983


