
STATE OF NEI,i YORK

STATE TAX COUMISSION

for Redeterminat ion
of a Deterrnination
& UBT under Article
Yeat  L972.

o f
EIia Caputo

of a Def ic iency or a Revision
or a Refund of Personal Income

22 & 23 of the Tax law for the

AIT'IDAVIT OF UAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon El ia Caputo, the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

EI ia Caputo
36 Joan Court
E1mont,  NY 11003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27 th  day  o f  May,  1983.

AUTHORIZED TO ADM
OATHS PTIRSUAI{T TO
SECTION 174

STER
TAX IATV

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

El ia Caputo

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
& UBT under Article 22 & 23 of the Tax Law for
the Year 7972.

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
nail upon John R. Serpico the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John R. Serpico
186 Joralemon St.
Brooklyn, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the represenLative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

AUTHORIZED TO INISTEN
OATHS PUNSUANI
sscTroN 174

I0 IA.X IrrW



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Nay 27, 1983

Elia Caputo
36 Joan Court
ELnont, NY 11003

Dear Ms.  Caputo:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative IeveI.
Pursuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Corunission can only be instituted
under Article 78 of the Civil Practice Law and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
f,aw Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Joha R. Serpico
186 Joralemon St.
Brook1yn, NY
Taxing Bureau's Representative



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ELIA CAPUTO

for  Redetermina i ton  o f  a  Def ic iency  or  fo r
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax law for the Year 1972.

1 .  Pet i t ioner  here in ,  E l ia  Caputo ,  f i l ed  a  1972 tJ

Tax Return wherein he reported adjusted gross income of

mentioned adjusted gross income f igure was comprised of

Pet i t ioner ,  E l ia  caputo ,  36  Joan cour t ,  E lmont ,  New york  11003,  f i led  a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

and unincorporated business taxes under Art ic les 22 and, 23 of the Tax Law for

the year 1972 (FiLe No. 3t992).

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  oc tober  28 ,  7982 aL  1 :15  P.M.  Pet i t ioner ,  EL ia  caputo ,  appeared by

John R.  serp ico ,  Esq.  The Aud i t  D iv is ion  appeared by  pau l  B .  coburn ,  Esq.

( A n n a  C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether unreported income found as the result  of  an audit  conducted by the

fnternal Revenue Service was derived from an unincorporated business carr ied on

by pet i t ioner,  thereby subject ing said unreported income to the unincorporated

bus iness  tax .

FINDINGS OF FACT

DECISION

S. Indiv idual  fncome

$6 ,035 .14 .  The  a fo re -

the fol lowing items:
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Interest income
Business income
Pens ion ,  ren ts ,  par tnersh ip ,

es taLe,  e tc .  incorne
Tota l

$ 32.s2
5  ,302 .62

700 .00
$6, o3s . 14

After deduct ing i temized deduct ions and the al lowance for personal

exemptions, taxable income shown on pet i t ioner 's Federal  return amounted to

$21992.A8.  Taxab le  income repor ted  on  pe t i t ioner 's  New York  S ta te  persona l

income tax  re tu rn  was $3r0g2.00 .1

2. 0n December 22, 1972, pet i t ioner was arrested by the local authori t ies

in Nassau County and charged with possession of a control led substance and with

the intent to sel l  a control led substance. Said arrest was the result  of

pe t i t ioner 's  sa le  o f  one pound o f  mar i juana Lo  an  undercover  narco t ics  agent .

Pet i t ioner was subsequent ly convicted on both of the above mentioned charges.

3. The Internal Revenue Service audited pet i t ioner 's 1972 Federal  income

tax  re tu rn  and,  as  a  resu l t  o f  sa id  aud i t ,  p roposed to  inc rease pe t i t ioner 's

repor ted  income by  $25r985.00 .  The proposed increase r {as  exp la ined in  the

fol lowing manner:

In the absence of adequate records, addit ional taxable income has
been computed by reference to the value of drugs found in your
possession at the t ime of your arrest on December 22, 7972 and to a
down paymenL made by you in 1972 for the purchase of a house.
Therefore, your taxable income is increased in the amount of
$251985.00, since the source of the funds expended for the purchase
of the drugs and the down paynent for the purchase of a house are
unident i f ied. Computat ion is as fol lows:

1

and
the

Down payment on house purchased August 1972
Drugs  se ized by  po l i ce  -

B4 l  pounds @ $130.00  per  pound

Tota1 unreported income

I t  i s  p resumed tha t  the  $100.00  d i f fe rence be tween
New York State taxable income can be attr ibuted to
Federal  exemption ($750.00) and the New York State

$ 15  ,000 .  00

10 ,985 .  oo

$25,185=!0

Federal  taxable income
the di f ference between
e x e m p t i o n  ( $ 6 5 0 . 0 0 ) .
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4. Pet i t ioner protested the results of the aforementioned Internal

Revenue.Serv ice  examinat ion .  As  the  resu l t  o f  sa id  p ro tes t ,  a  se t t lement  was

entered int .o between pet i t ioner and the Internal Revenue Service, whereby

p r o p o s e d  u n r e p o r t e d  i n c o m e  w a s  r e d u c e d  b y  $ 8 , 6 0 0 . 0 0 ,  f r o m  $ 2 5 , 9 8 5 . 0 0  t o  $ 1 7 , 3 8 5 . 0 0 .

Pet i t ioner did not report  to the Audit  Divis ion the f inal  results of the

Internal Revenue Service examinat ion of his 1,972 Federal  return, as required by

sec t ion  659 o f  the  Tax  law.

5 .  On Apr i l  28 ,  1980,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioner,  indicat ing that his personal income and unincorporated

business tax l iabi l i t ies for the year 1972 were t ' .  .  .  recomputed based upon f inal

Federal  audit  of  your Federal  income tax return by the Internal Revenue Service. ' r

Pet i t ioner  does  no t  conLest  the  $1r443.46  o f  add i t iona l  persona l  income tax

asserted due, nor does he contest the f ive percent negl igence penalty.  Pet i t . ioner

does  contes t  tha t  $768.20  o f  un incorpora ted  bus iness  tax  i s  d r r " .2  Pet i t ioner

concedes that i f  the unincorporated business tax is found to be due and owing,

that the penalt ies assessed for fai lure to f i le a 1972 unincorporated business

tax return, fai lure to pay the unincorporated business tax when due, fai lure to

f i le a declarat ion of est imated unincorporated business tax and f ive percent

negl igence penalty were properly asserted by the Audit  Divis ion.

6. fn accordance with the above mentioned Statement of Audit  Changes, Lhe

Aud i t  D iv is ion ,  on  August  7 ,  1980,  i ssued a  Not ice  o f  Def ic iency  to  pe t i t ioner

for the year 7972. Said not ice asserLed that addit ional personal and unincor-

porated business tax of $21271.66 was due, together with penalt . ies and interest

o f  $ 1  , 7 2 7 . 3 6 ,  f o r  a  L o t a l  d u e  o f  9 3 , 9 3 9 . 0 2 .

,'  
The Audit  Divis ion, in computing pet i t ioner 's unincorporated business Lax

l iab i l i t y ,  de termined bus iness  income to  be  $23,709.11 .  Sa id  amount  represents
the  sum o f  repor ted  Federa l  ad jus ted  gross  income ($6 ,035 . r4 ) ,  the  f ina l
inc rease in  unrepor ted  income per  Federar  aud i t  ($17,385.00)  and a  pr io r
adjustment made by the Internal Revenue Service ($2BS .97).
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7 .  A t  the  hear ing  he ld  here in ,  pe t i t ioner  tes t i f ied  to  the  e f fec t  tha t

the mari juana found in his possession was for personal consumption, that the

sale of one pound of mari juana to the undercover agent was an "accommodation

sale" for a fr iend and that.  i t  was the only t ime he had ever sold drugs.

Pet i t ioner maintains that the sale of mari juana was an isolated transact ion and

that he was not involved in the sale of drugs wiLh any degree of cont inui ty,

frequency or regular i ty so as to be considered carrying on an unincorporated

b u s i n e s s .

B.  The bus iness  income o f  $5  1302.62  repor ted  on  pe t i t ioner 's  1972 Federa l

tax return represented income generated from the repair  of  automobi les.

Schedule C attached to pet i t ioner 's Federal  return indicated the fol lowing:

Gross  rece ip ts
L e s s :  c o s t  o f  g o o d s  s o l d
Total  income
Less :  bus iness  expenses
Net prof i t

$6 ,014 .00
711  .  38

{s sdT32
-0 -

CONCIUSIONS OF tAW

A. That pet i t ioner has fai led to sustain the burden of proof pursuant to

sect ions 722 and 689(e) of the Tax Law to show that the unreported income

disclosed pursuant to the audit  conducted by the fnternal Revenue Service was

not  der ived  f rom the  conduct  o f  an  un incorpora ted  bus iness  ( i .e .  the  sa le  o f

d rugs  or  the  repa i r  o f  au tomobi les ) .  That  pe t i t ioner 's  tes t imony tha t  the

mari juana found in his possession was for personal consumption and that he made

only one sale during 1972 is considered unbel ievable given the quant i ty of

mar i juana found (B4L pounds) .

B .  That  sec t ion  703(a)  o f  the  Tax  law prov ides ,  in  par t ,  tha t :

" I f  an  ind iv idua l . . . car r ies  on  two or  more  un incorpora ted  bus inesses ,
a l l  such  bus inesses  sha l l  be  t rea ted  as  one un incorpora ted  bus iness
for  the  purposes  o f  th is  a r t i c le .  "



- 5 -

C. That pet i t ioner 's 7972 unincorporated business gross income is computed

a s  f o l l o w s :

Unreported income per Federal  audit
Add: income from auto repairs
Corrected total  business income

$17 ,385 .00
5 ,302 .62

922.5U-52

D. That pet i t ioner does not contest that port ion of the Not ice of Def ic iency

pertaining to addit ional personal income tax, nor does he contest the imposit ion

o f  p e n a l t i e s  p u r s u a n t  t o  s e c t i o n s  6 8 5 ( a ) ( 1 ) ,  6 8 5 ( a ) ( 2 ) ,  6 8 5 ( b )  a n d  6 8 5 ( c )  o f

Lhe Tax Law. Accordingly,  same are sustained.

E. That the pet i t ion of El ia Caputo is granted to the extent indicated in

Conclusion of Law t 'C",  supra; that the Audit  Divis ion is directed to recompute

pet i t ioner 's 1972 unincorporated business tax l iabi l i ty using an unincorporated

bus iness  gross  income f igure  o t  $221687.62 ;  and tha t ,  except  as  so  gran ted ,  the

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COHMISSION

PRXSIDENT

MAY 2 ? 1983


