
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petition
o f

Faul Cant"er

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Articl-e 22 of the Tax Law for the Year
1 9 7 8 .

AITIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l l th day of Hay, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon PauI Canter,  the pet i t ioner in the within proceeding, bV enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Paul Canter
171 lCi l lowbrook Dr.
N.  Brunswick ,  NJ  08902

and by depositing satne enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service withi .n the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set, fortb on said wrapper is the last known address
of the pet iLioner.

Sr*orn to before me this
l l th  day  o f  May,  1983.

AUiiiC:tIZED rO AU(
g{TFis PLnSUANT r0
SECTIOII 1?4

IIIISTER
TAJ( LtlW



STATE O' NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Paul Canter

for Redet.erminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 8 .

AtrTIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of May, 1983, he served the within not ice of Decision by cert i f ied
rnail upon Donald J. Bain the representative of the petitioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Dona1d J. Bain
277 Park Avenue
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service rdithin the State of New York.

That deponent further says that. the said addressee is the representative
of the petit.ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the peti_tioner.

Sworn to before me this
11 th  day  o f  May,  1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 11,  1983

Paul Canter
17L Wil lowbrook Dr.
N. Brunswick, NJ 08902

Dear  Mr .  Canter :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, any proceeding i.n court to review an
adverse decision by the State Tax Couunission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COIO{ISSION

cc: Pet i t ioner 's Representat ive
Donald J.  Bain
277 Park Avenue
New York, NY 10017
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

PAUI CANTER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax law for the Year 1978.

DECISION

Peti t ioner,  Paul Canter,  171 Wil lowbrook Drive, North Brunswick, New

Jersey 08902, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax law for the year 1978

(Fi le No. 29532).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Conmission, Two htor ld Trade Center,  New York, New

York ,  on  Apr i l  20 ,  7982 a t  2 :45  P.17 .  Pet i t ioner  appeared by  Dona ld  J .  Ba in ,

Esq. The Audit  Divis ion appeared by Paul B. coburn, Esq. (rrwin luoy, Esq.,  of

c o u n s e l ) .

ISSUES

I. l {hether the Audit  Divis ion properly disal l -owed the adjustment to

j-ncome taken by petitioner for alimony payrnents made to his former spouse.

I I .  Whether the Audit  Divis ionrs interpretat ion and appl icat ion of sect ion

632 of the Tax law, as i t  relates to an al imony deduct ion claimed by a nonresident

taxpayer,  is v iolat ive of the equal protect ion clauses of the New York State

and Federal  Const i tut ions.

FINDINGS OF FACT

1.  Pet i t . ioner  here in,  Paul  Canter ,  t imely f i led a New York State fncome

Tax Nonresident  Return for  the year  7978,  wherein he c la imed an adjustment  to
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income of $61408.00, the major port ion of said adjustment represent ing al inony

payments made by pet i t ioner to his former spouse. On said return, peLit ioner

apport ioned the $61408.00 adjustment to New York sources on the sane basis that

wage income v/as al located to New York.

2. On January 4, L980, the Audit  Divis ion issued a Not ice of Def ic iency

to  pe t i t ioner  fo r  the  years  Lg76,1977 and 1978,1  asser t ing  tha t  $4 ,555.55  o f

New York State personal income tax was due together with interest.  Said Not ice

was based on an explanatory Statement of Audit  Changes dated January 2, 1980,

wherein the Audit  Divis ion, in addit ion to other adjustments, disal lowed

pet i t ionerrs claimed al imony deduct ion for New York State purposes. The Audit

Divis ion considers said deduct ion as not being derived from or connected with

an occupat ion carr ied on in New York State.

3. During 7978, pet i t ioner,  Paul Canter,  was a nonresident of New York

State for the ent ire year.  Mr. Canter was employed by the Cont inental  Grain

company, 277 Park Avenue, New York, New York. pet i t ionerts wage income of

$71'825.00 earned from the Cont inental  Grain Company was al located to New York

sources based on a percentage, which was determined by placing the days worked

in New York over total  working days. Compensat ion paid to pet i t ioner by the

Continental  Grain Company in 7978 was almost.  his exclusive source of income.

4. Pet i t ioner argues that the al imony he was required to pay to his

former spouse was t ied into and connected with the salary he received from the

Continental  Grain Company and, for this reason, said al imony payments were

derived from and connected with an occupat ion carr ied on in New York State. I t

1-  
The tax years 1976 and 1977 are not at issue, the part ies having agreed to

the  proper  tax  due fo r  sa id  years .  For  1978,  pe t i t ioner  agrees  to  a  l iab i l i t y
o f  $ 1 ' 5 8 8 . 0 0 ,  b u t  d i s p u t e s  t h a t  a n  a d d i t i o n a l  $ 7 1 8 . 0 0  i s  a l s o  d u e .  T h e  $ 7 1 8 . 0 0
of tax due in dispute represents tax due from the disal lowance of pet i t ioner 's
claimed adjustment to income for al imony pa)rments.
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was further argued that the Audit  Divis ionts interpretat ion and appl icat ion of

sect ion 632 of the Tax Law in the instant matter v iolates pet i t ioner 's const i tu-

t ional r ight to equal protect ion under the New York State and Federal  Const i tut ions.

CONCI.USIONS OF tAI{

A. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross income for that year,  subject to the modif icat ions

spec i f ied  by  sec t ion  672 o f  the  Tax  Law.

B. That the adjusted gross income of a nonresident individual is def ined

by sect ion 632(a)(1) of the Tax law as the net amount of income, gain, loss and

deduct ion enter ing into his Federal  adjusted gross income, derived from or

connected with New York sources. fncome and deduct ions from New York sources

is def ined by subdivis ion (b) of the sarne sect ion, as fol lows:

"(1) f tens of income, gain, loss and deduct ion derived from or
connected with New York sources shal l  be those i tems attr ibutable to:

& J . . L

(B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on  in  th is
s t a t e .  I t

C. That al imony i-s not a deduct ion attr ibutable to pet i t ioner 's profession

car r ied  on  in  th is  s ta te ,  w i th in  the  mean ing  o f  sec t ion  632(b) (1 ) (B)  o f  the  Tax

law.

D. That this Commission has no jur isdict ion to pass on the issue of

whether or not pet i t ionerts const i tut ional r ight to equal protect ion has been

v io la ted .



E. That the pet i t ion

dated  January  4 ,  1980,  as

supra ,  i s  sus ta ined.

DATED: Albany, New York

-4-

of Paul Canter is denied and the Not ice

modif ied by the agreement refered to in

of Def ic iency

foo tnoLe 1 ,

STATE TAX COMMISSION

MAY 1. 1 1983

COMMISSIONER

Conmissionen Fbiedlander dissents in accordance with his anended dissents
in the matters of Lance J. Friedsan ard Steven M. Goldring dated }4arch 17, L982
and Novernber 9, LgW,

PRESIDENT


