
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Francis X. & Marjor ie A. Byrn

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 3  &  1 9 7 4 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Francis X. & Marjor ie A. Byrn, the pet i t ioner in the
within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Franc is  X .  &  Mar jo r ie  A .
7O9 ,1. Carl  Ave.
Ba ldwin ,  NY 11510

Byrn

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cu i tody  o f
the united states Postal  service within the state of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
24th day of January, 1983.

AUTHORIZED TO ADI{INISTER
OATHS PITRSUANT TO TAX IJAI4I
SECTIOI I  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Franc is  X .  &  Mar jo r ie  A .
709 V l .  Car l  Ave.
Ba ldwin ,  NY 11510

D e a r  M r .  &  M r s .  B v r n :

Byrn

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax lawr atry proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  TaxaLion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FRANCIS X. BYRN and MARJORIE A. BYRN

for  Redeterminat ion  o f  Def ic ienc ies  or  fo r
Refund of Personal Income Tax under AxLicLe 22
of  Lhe Tax  Law fo r  the  Years  1973 and 1974.

DECISION

Pet i t ioners ,  Franc is  X .  Byrn  and Mar jo r ie  A .  Byrn ,  709 West  Car l  Avenue,

Ba ldwin ,  New York  11510,  f i led  pe t i t ions  fo r  redeterminat ion  o f  de f ic ienc ies  or

for refund of personal income tax under Art ic le 22 of the Tax Law for the years

1973 and 1974 (F i le  Nos .  78229 and 24055) .

Pet. i t ioners waived their  r ight to a hearing and requesled that a decision

be rendered based upon the record as conLained in their  f i1e. Upon review of

the f i le and pet i t ionersr br ief ,  the St.ate Tax Commission hereby renders the

fo l low ing  dec is ion .

ISSUES

I .  Whether the Audit  Divis ion properly increased pet i t ionersr reported

New York income for the years 1973 and 1974 by the amount of pet i t ioner Francis X.

Byrn's distr ibut ive share of the New York City unincorporated business tax

deduct ion taken on the 1973 and 7974 parLnership returns of Haight,  Gardner,

Poor & Havens.

I I .  Whether  the  mod i f i ca t ions  re fe r red  to  in  Issue " I " ,  i f  requ i red  to  be

made,  a re  sub jec t  to  the  l im i ta t ion  prov ided fo r  in  sec t ion  6 f5 (c ) (1 )  o f  the

Tax Law.

II I .  Whether pet i t ioners should be charged interest on any def ic iencies

found to be due as the result  of  this decision.

/
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FINDINGS OF tr'ACT

1.  Pet i t ioners  here in ,  F ranc is  X .  Byrn  and Mar jo r ie  A .  Byrn l ,  t ime ly

f i led joint  New York State income tax resident returns for the years 1973 and

I974. There $iere no addit ions shown on said returns increasing federal  adjusted

gross  income.

2 .  0n  January  24 ,  L977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to  pe t i t ioners  fo r  the  year  1973,  assess ing  add i t iona l  persona l  income tax  o f

$264.56  p lus  in te res t .  The Aud i t  D iv is ion  issued a  second Not ice  o f  Def ic iency

to  pe t i t ioners  on  March  24 ,  1978 fo r  the  year  I974,  assess ing  add i t iona l

personal income tax of $259.25 plus interest.  Both of the aforementioned

not ices were accompanied by Statements of Audit  Changes, wherein essent ial ly

the same explanat ion was offered. Said explanat ion was as fol lows:

"Unincorporated business taxes imposed by New York City are
not deduct ible in determining personal income tax. 0n your
personal income tax return you fai led to increase your
Federa l  income by  the  amount  o f  $1  1763.72  ( fo r  7973 and
$1,728.35  fo r  1974)  wh ich  represents  your  share  o f  the  New
York City unincorporated business tax deduct ion taken on
the partnership return of Haight,  Gardner,  Poor & Havens. ' r

3.  During the years at issue, pet i t ioner was a resident partner of the

law f i rm of Haight,  Gardner,  Poor & Havens (hereinafter rrHaight") .  Haight

carr ied on i ts business within the City of New York and, accordingly,  was

required to pay New York City unincorporated business tax for the years 1.973

and 1974. Pet i t ioner 's distr ibut ive share of the New York City unincorporated

business tax deduct ion which was claimed on Haightrs partnership returns was

$ 1 , 7 6 3 . 7 2  f o r  1 9 7 3  a n d  $ 1 , 7 2 8 . 3 5  f o r  L 9 7 4 .

Pet i t ioner Marjor ie A. Byrn
the f i l ing of jo int  income
use of the term pet i t ioner

is involved in this proceeding due solely to
tax returns with her husband. Accordingly,  the
hereinafter shal l  refer only to Francis X. Byrn.
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4. Pet i t ioner argues that the New York City unincorporated business tax

is not an " income taxrr within the meaning and inLent of sect ion 6I2(b) (3) of

the Tax law, but rather a tax levied for the pr iv i lege of doing business in the

City.  Pet i t ioner further argues that should i t  be determined that the New York

City unincorporated business tax is an income tax, that said tax is no di f ferent

from the New York City earnings tax on nonresidents. Accordingly,  pet i t ioner

asser ts  tha t ,  pursuant  to  sec t ion  615(c ) (1 )  o f  the  Tax  Law,  a  deduct ion  is

permit ted for that part  of  the New York City unincorporated business tax which

exceeds a tax computed as i f  the rates were three-eighths (3/8) of one percent

of net earnings from self  employment.

5. Pet i t ioner last ly argues that due to protracted delays on the part  of

the Department of Taxat ion and Finance in audit ing his returns, issuing the

not ices of def ic iency and providing for an administrat ive hearing, that the

State Tax Commission should be estopped from charging interest on any tax due.

CONCTUSIONS OF TAW

A. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross incone increased by, inter al ia,  the amount of

income taxes imposed by this State or any other taxing jur isdict ion, which were

deducted in computed Federal  adjusted gross income. Tax Law sect ion 672(b)(3)

a n d  2 0  N Y C R R  1 1 6 . 2 ( c ) .

B. ThaL sect ion 677 (a) of the Tax law provides in pert . inent part  that:

" In determining New York adjusted gross income and New York
taxable income of a resident partner,  any modif icat ion
descr ibed in  subsec t ions  (b ) ,  (c )  o r  (d )  o f  sec t ion  s ix
hundred twe lver . .  .wh ich  re la tes  to  an  i tem o f  par tnersh ip
income, gain, loss or deduct ion shal l  be nade in accordance
wi th  the  par tner rs  d is t r ibu t ive  share ,  fo r  federa l  income
tax purposes, of the i tem to which the modif icat ion relates. "
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C. That the New York City unincorporated business tax const i tutes an

"income tax" within the meaning and intent of  sect ion 672(b) (3) of  the Tax Law.

That pet i t ioner is required to increase his federal  adjusted gross income for

the years 1973 and 7974 by his distr ibut ive share of the New York City unincor-

porated business tax deduct ion taken on Haightrs 1973 and I974 partnership

re tu rns .  (See Berard ino  v .  New York  S ta te  Tax  Commiss ion ,  78  A.D.2d 936 and

Bower  v .  New York  S ta te  Tax  Commiss io4 ,  448 N.Y.S.2d  568. )

D.  That  sec t ion  615(c ) ( t )  o f  the  Tax  Law prov ides  fo r  a  mod i f i ca t ion

reducing federal  i temized deduct ions for:

"(1) income taxes imposed by this state or any other taxing
jur isdict ion, except ci ty earnings taxes on nonresidents
tha t  a re  imposed. . .  pursuant  to  the  au thor i ty  o f  sec t ion
twenty-five-m of the general city law, to Lhe extent that
the amount of such tax exceeds the tax computed as if the
ra tes  were . . .  th ree-e igh ths  o f  one percent  o f  ne t  earn ings
from self  employment.  .  .  r ' .

E. That the New York City unincorporated business tax can not properly be

considered as a ci ty earnings tax on nonresidents imposed pursuant to sect ion

twenty-f ive-m of the general  c i ty law. Accordingly,  pet i t ioner 's appl icat ion

of  sec t ion  615(c ) (1 )  o f  the  Tax  Law in  the  ins tan t  mat te r  i s  inappropr ia te .

f ' .  That there is no provision in Art ic le 22 of the Tax Law which would

permit  the waiver of interest because of a delay in audit ing a taxpayer 's

return, issuing a Not ice of Def ic iency or in providing for an administrat ive

hear ing .

G. That the pet i t ions of Francis X. Byrn and Marjor ie A. Byrn are denied

and the not ices of def ic iency dated January 24, 7977 and March 24, 1978 are



sustained, together with

owing.

DATED: Albany, New York

JAN 2 4 1983
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such addit ional interest as may be legal ly due and

STATE TAX COMMISSION


