
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jacob & Faye Burns

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law and Chapter 46, Ti t le T of the Administrat ive
Code o f  the  C i ty  o f  New York  fo r  the  Year  1977.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27Lh day of May, 1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Jacob & Faye Burns, the pet i t ioners in the within proceeding, by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

Jacob & Faye Burns
35 Park Ave.
New York ,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New york.

AT'FIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

"(-AUTHORIZED TO
OATHS PURSUANT
SECTION I74

v
ISlER
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STATE 0F NEI4/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jacob & Faye Burns

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, TiLIe T of the Administrat ive
Code o f  the  C i ty  o f  New York  fo r  the  year  1977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 27th day of May, 1983, he served the within
mai l  upon Charl-es Sheldon the representat ive of
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

and says that he is an employee
18 years  o f  age,  and tha t  on
not ice  o f  Dec is ion  by  cer t i f ied
the pet i t ioners in the within
a  secure ly  sea led  pos tpa id

AT'FIDAVIT OF MAITING

Charles Sheldon
Seidman & Seidman
15 Columbus Circle
New York, NY 10023

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wiappe. is the
rast known address of the represent.at ive of the pet i t ioner.

Sworn to before me this
27Lh d,ay of May, 1983.

AUTHORIZED TO INISTER
OATHS PIIRSUANT
SECTION 1?4

T0 TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

I Iay  27 ,  1983

Jacob & Faye Burns
35 Park Ave.
New York ,  NY 10016

D e a r  M r .  & Mrs .  Bu rns :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  revi-ew at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding i /9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISS]ON

cc:  Pet i t ioner 's  Representa t ive
Charles Sheldon
Seidman & Seidman
15 Columbus Circ1e
New York, NY 10023
Taxing Bureaut s Representat ive



STATE OF NEI,'/ YORK

STATE TAX COMI{ISSION

In the Malter of  the pet i t ion

o f

JACOB and FAYE BIIRNS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articl.e 22
of the Tax traw and Chapter 46, Ti t le T of the
Administ .rat ive Code of the City of New york for
t h e  Y e a r  1 9 7 7 .

1 .  Pet i t ioners .  Jacob

fncome Tax Resident returns

DECISION

Peti t ioners, Jacob and Faye Burns, 35 park Avenue, New york, New york

10016,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law and New York City personal

income tax under Chapter 46, Ti t le T of the Administrat ive Code of the Citv of

New York for the year 1977 (Fi Ie Nos. 34237 and,34767).

A  fo rmal  hear ing  was he ld  be fore  Dan ie l  J .  Rana l l i ,  Hear ing  Of f i cer ,

the off ices of the State Tax Comrnission, Two World Trade Center,  New York,

York  on  November  30 ,  7982 a t  3 :00  p .M.  pe t i t ioners  appeared by  se idman &

se idman (char tes  s .  Sherdon,  c .P .A. ) .  The Aud i t  D iv is ion  appeared by  paur

a t

New

B .

Coburn ,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l )

ISSUE

Whether the Federal  i tem of tax preference for adjusted i temized deduct ions

should be reduced or modif ied by the New York State income taxes included

therein in arr iv ing at New York i tems of tax preference.

FINDINGS OF FACT

and Faye Burns, f i led separate New York

on a combined form for the taxable vear

State

7977 .
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2 .  0n  Apr i l  1 ,  1981 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet i t ioner Jacob Burns in the amount of $3 ,473.93 plus penalty and

i n t e r e s t  o f  $ 1 , 1 5 0 . 1 1  f o r  a  t o t a l  d u e  o f  $ 4 , 5 6 4 . 0 4  f o r  t h e  y e a r  1 9 7 7 .  0 n  t h e

same date  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  aga ins t  pe t i t ioner

Faye Burns  in  the  amount .  o f  $2 ,074.19  p lus  pena l ty  and in te res t  o f  $518.75  fo r

a  to ta l  due o f  $2 ,592.94  fo r  the  year  1977.  A  Sta tement  o f  Aud i t  Changes

issued February 9, 1981 explained that the New York Tax law in effect in 1977

cont.ained no provision for excluding state income taxes from i temized deduct ions

for purposes of computing adjust.ed i temized deduct ions reportable as i tems of

tax  p re fe rence.

3. Pet i t ioners'  federal  i tems of tax preference for 7977 incLuded adjusted

itemized deduct ions. In computing their  New York State and City minimum income

taxes on i tems of tax preference, pet i t ioners reduced the federal  i temized

deduct ions by the amount of New York State and City income taxes taken as

federa l  deduc t ions .

4. The Audit  Divis ion argued that in computing New York minimum income

tax '  a l l  federa l  i t .ems o f  tax  p re fe rence,  w i th  cer ta in  mod i f i ca t ions  no t  here in

app l icab le ,  must  be  inc luded.  Pet i t ioners ,  c i t ing  Minnesota  law,  a rgued tha t

there is a tax benef i t  der ived from use of state income taxes as federal

i temized deduct ions and, therefore, such taxes should be included as tax

preference i tems for federal  purposes. However,  s ince New York State income

Laxes are not deduct ible as New York State i tenized deduct ions, pet i t ioner

maint.ained that such taxes provided no New York State tax benef i t  and, therefore,

should not be included as New York i tems of tax preference. Pet i t ioner argued

that New York should fol low the Minnesota tax benef i t  rule since the statutes

of both states \ .vere supposedly the same.
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CONCI,USIONS OF tAW

A. That the personal income tax imposed by Chapter 46, Ti t le T of the

Administrat ive Code of the City of New York is by i ts own terms t ied into and

contains essent ial ly the same provisions as Art ic le 22 of the Tax Law. There-

fo re ,  in  address ing  the  issues  presented  here in ,  un less  o therw ise  spec i f ied

al l  reference to sect ions of Art ic le 22 shaLl be deemed references to the

corresponding sect ions of Chapter 46, Ti tJ.e T.

B.  That  sec t ion  622 o f  the  Tax  Law,  in  per t . inen t  par t ,  p rov ides :

"New York minimum taxable income of resident individual.
(a) The New York minimum taxable income of a resident
ind iv idua l . . .  sha l l  be  the  sum o f  the  iLems o f  tax  p re fe rence,
a s  d e s c r i b e d  i n  s u b s e c t i o n  ( b )  o f  t h i s  s e c t i o n . . .

:t :l :t

" (b )  For  purposes  o f  th is  a r t i c le ,  the  te rm
preference'  shal l  mean the federal  i t .ems of
as def ined by the laws of the United States,
i n d i v i d u a l , . . .  f o r  t h e  t a x a b l e  y e a r . . . " .

C. That sect ion 57 of the Internal Revenue Code.

prov ides :

' i tems o f  tax
tax  pre ference,

o f  a  res ident

in pert inent part

"Sec t ion  57 .  I tems

(a)  In  Genera l .
tax preference are

Tax Pre ference.

purposes of this part ,  the i t .ems of

o f

Fo r

(1) Adjusted I temized Deduct ions. --  An amount equal
the adjusted i temized deduct ions for the taxable year Ias
determined under subsect ion (b)]

(b) Adjusted f temized Deduct ions.

(1 )  In  Genera l .  - -  For  purposes  o f  Paragraph (1 )  o f
subsect ion (a),  the amount of the adjusted i temized deduct ions
for any taxable year is the amount by which the sum of the
deduct ions for the taxable vear other than -

to
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(A) deduct ions al lowable in arr l ,v ing at adjusted gross
income,
(B) the deduct ion for personal exemptions provided by
s e c t i o n  1 5 1 ,
(C)  the  deduct ion  fo r  med ica l ,  denta l ,  e tc .  expenses
prov ided by  sec t ion  213,  and
(D) the deduct ion for casualty losses described in
s e c r i o n  f 6 5  ( c )  ( 3 )  ,

exceeds 60 percent (but does not exceed 100 pereent) of  the taxpayerrs adjusted

gross income for the taxable year.rr

D. That in 1977 there \,ras no provl-sion in the Tax Law which allowed a

port ion of New York State income taxes to be deducted from federal  i tems of tax

preference in arr iv ing at New York i tems of tax preference. Sect ion 622(b)(5)

of the Tax Law, added by L. 1980, Ch. 669, effect ive June 30, 1980, and appl icable

to taxable years beginning after December 31, I979, provides for the reduct ion

of adjusted i temized deduct ions by a port ion of income taxes includable therein.

S e c t i o n  6 2 2 ( b )  ( 5 )  i s  n o t  r e t r o a c t i v e  t o  1 9 7 7 .

E. That pet i t ionerst rel iance on Minnesota law is nisplaced. The Mlnnesota

minimum tax statute specif ical- ly incorporates by reference the federal  tax

benef i t  rule and, moreover,  specif ical ly excludes Minnesota income taxes paid

from excess i temized deduct ions for tax preference purposes (Minn. Stat.

$290.091).  The New York statute ci ted in Conclusion of Law "A" makes no

reference to the federal  tax benef i t  rule and makes no provision for exclusion

of state taxes from i tems of tax preference and, therefore, the two statutes

are not similar and Minnesota case law l-nterpreting its statute would not be

val ld authori ty for interpretat ion of the New York statute.



F. That the pet i t ion of Jacob

def ic iency  issued Apr i l  1 ,  1981 are

DATED: Albany, New York

MAY 2 ? 1983
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and Faye Burns is denied and the not ices of

sus ta ined.

STATE TAX COMMISSION

PRES]DENT


