
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Stewart A.

the Pet i t ion

Braz in AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the year
1 9 7 5 .

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Stewart A. Brazin, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Stewar t  A .  Braz in
60 Pembroke Ave.,  Apt
Norfolk,  VA 23708

Sworn to before me th is
24Lh day of  January,  1983.

AUTHORIZED TO J{DMINISTER
OATHS PURSUANT TO TAX I.,AW
STJCTION I74

72L3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said h,rapper is the last known address
of  the  pe t i t ioner .

'rzz.,-



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  24 ,  1983

Stewart A. Brazi-r'
60  Pembroke Ave. ,  Apt
Nor fo lk ,  VA 23708

Dear  Mr .  Braz in :

r273

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l f  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STEWART A. BMZIN DECISION

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
1 9 7 5 .

Pet i t ioner,  Stewart A. Brazin, 601 Pembroke Avenue, Apt.  1213, Norfolk,

Virginia 23507, f i led a pet i t ion for redeterminaLion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the vear

1 9 7 5  ( F i l e  N o .  2 1 0 0 9 ) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  February  B ,  1980 a t  10 :00  A.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Frank  Lev i t t ,  Esq . ,  o f

c o u n s e l ) .

ISSUE

Whether pet i t ioner was a resident individual of  New York State during the

y e a r  1 9 7 5 .

FIND]NGS OF FACT

1.  Pet i t ioner ,  S tewar t  A .  Braz in ,  t ime ly  f i led  a  New York  S ta te  Income

Tax Resident Return for the year 1975 whereon he reported his "mai l ing address"

as  30  Va l ley  Lane East ,  Va l ley  S t ream,  New York  11581.

2 .  0n  December  23 ,  1976,  pe t i t ioner  f i led  a  C la im For  Cred i t  o r  Refund

of Personal Income Tax, Form IT-113X, wherein he requested ful l  refund of

$1,205.54, said amount represent ing the balance due which was computed on and
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pa id  w i th  h is  re tu rn .  Pet i t ioner 's  bas is  fo r  sa id  c la im was h is  conten t ion

that he was not a resident individual of  New York State during 1975 since he

had sa t is f ied  the  requ i rements  p rov ided under  sec t ion  605(a) ( t )  o f  the  Tax  Law.

3 .  0n  Ju ly  8 ,  7977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  D isa l lowance

of  pe t i t ioner 's  c la im fo r  re fund.  Sa id  d isa l lowance was exp la ined in  a  le t te r

subsequent ly issued to pet i t ioner on September 6, 1977, which reads in pert inent

par t  tha t :

"under the pol icy of the New York state Tax Law, concerning
residents who are serving in the armed services r  you do not meet the
second requirement of maintaining a permanent place of abode outside
New York St.ate for the ent ire year,  s ince you l ived in Government
quarters which are consi?ElEd-to be maintained by the United States
Government rather than by the individual serviceman."

4- Pet i t ioner argued that his l iv ing at the Bachelor Off icer Quarters

during the ent ire year 7975 const i tuted the mai-ntenance of a permanent place

of abode without New York State.

5. Pet i t ioner,  Stewart A. Brazin, enl isted in the United States Navy

during 7974. He was commissioned an off icer in the Medical  Corps of the

United States Naval Reserve and reported to act ive duty from 30 Val ley Lane

East,  Val ley Stream, New York, on or about July 7 ,  1974. At.  that t ime pet i t ioner,

in compl iance with permanent change of stat ion orders, reported to the Commander

Naval Amphibious Forces - Pacif ic,  located at the Naval Arnphibious Base,

Coronado, Cal i fornia. Pet i t ioner remained at this duty stat ion throughout

taxab le  year  1975.

6 .  0n  repor t ing  to  sa id  du ty  sLat ion ,  pe t i t ioner ,  a  s ing le  ind iv idua l ,

was advised that naval regulat ions required that.  an off icer holding the rank

of l ieutenant,  as did pet i t ioner,  had the opt ion of ei ther l iv ing on base at

the Bachelor Off icer Quarters (B0Q) or off  base at his own expense. Based on

f inancial  considerat ions, pet i t ioner opted to l ive at the BOQ and did so

throughout taxable year 7975 in quarters assigned to him which consisted of



- 3 -

one room' which served as a bedroom and l iv ing room, plus a pr ivate bathroom.

7. Pet i t ioner submitted the fol lowing documentat ion which he purported

serves as indicia of the permanent nature of his quarters:

(a )  A  1975 te lephone b i l l  and  c red i t  card  f rom Pac i f i c  Te lephone,

evidencing a pr ivate phone maintained by pet i t ioner in his quarters.

(b) An automobi le insurance pol icy dated February 25, 1975, issued

by United Services Automobi le Associat ion to pet i t ioner at his Cal i fornia

nava l  address .

(c )  A  Ca l i fo rn ia  med ica l  l i cense issued t .o  pe t i t ioner  on  December  6 ,

7 9 7 4 .

(d) A statement from Securi ty Pacif ic Nat ional Bank, Coronado,

Cal i fornia Branch, for the period l4arch 24r 1975 through Apri l  7,  1975,

indicat ing maintenance of a checking account by pet i t ioner,  and

(.)  A cert i f icate and let ter of  appreciat ion dated June 18 ,  1975

from the Boy Scouts of America, thanking pet i t ioner for voluntary services

rendered on Apri l  29, 1975, when he provided free medical examinat ions to

e igh teen scouts  o f  Troop 6 ,  E l  Ca jon ,  Ca l i fo rn ia .

B. Pet i t ioner cont inuously resided at the BOQ in Coronado, Cal i fornia,

unt i l  July 1, 1976, at which t ime his duty staLion was changed.

9. Pet i t ioner spent in the aggregate twenty-four days of taxable year

1975 in New York State.

10. Pet i t ioner,  who readi ly conceded that he was domi-ci led in New York

State during 1975, maintained no permanent place of abode in New York during

said year.  The mai l ing address l isted on his return was the home of his

parents and a room was not maintained for pet. i t ioner at such address, subsequent

to his enter ing mi l i t .ary service.
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CONCIUSIONS OF tAW

That  sec t ion  605(a) (1 )  o f  the  Tax  Law prov ides  tha t . :

' tA resident individual means an individual:

(1) who is domici led in this State, unless he maintains no
permanent place of abode in this State, maintains a permanent
place of abode elsewhere, and spends in the aggregate not more
than thir ty days of the taxable year in this State. ' t

Since pet i t ioner,  an admitted domici l iary of New York SLate during

taxable year 1975, has sat isf ied two of the three requirements necessary for

nonresident status (Findings of t r 'act i l9" and rt10" supra),  the issue in the

instant case rests on whether pet i t ioner has addit ional ly met the requirement

that he Taintained a permanent place of abode elsewhere during such year.

Pet i t ioner argued that his l iv ing in the Bachelor 0ff icer Quarters in Coronado,

Cal i fornia const i tuted such maintenance of a permanent place of abode elsewhere.

Alternat ively,  the Audit  Divis ion took the posit ion that this requirement was

not met by pet i t ioner since the Bachelor 0ff icer Quarters "are considered to

be maintained by the United States Government raLher than bv the individual

serv iceman.  t t

B. That in order to determine whether pet i t ioner maintained a permanent

place of abode elsewhere during the taxable year at issue, one must f i rst

determine whether such place of abode was permanent (emphasis suppl ied).

rn an Opinion of Attorney-General  dated March 28, 7940, i t  was stated

tha t :

r f  one were to give the fulrest ef fect to the word "permanentf l
then a person maintaining a "permanent prace of abode" in New York
should be considered as a domici l iary.  But careful  study of the
language o f  Ar t i c le  16 ,  sec t ion  350(7)  (superceded by ,  and essent ia r ly
ident ica l  to  Ar t i c re  22 ,  sec t ion  605(a) (1 )  o f  rhe  Tax  Law)  compers
the conclusion that the legislature did not intend that the word
"permanent" should be construed as meaning the ul t imate in the way
of  a  res idence es tabr ished fo r  a l l  t ime Lo  come.  0bv ious ly  i t
intended rather an abiding pIace, establ ished ei ther by a domici l -
iary or a nondomici l iary,  having a f ixed or establ ished character as
dist inguished from intermit tent or t ransi torv.

A .
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In the Matter of Richard I{ .  LaVigne v. State Tax Commission, 38

A.D.zd  773,  the  issue ra ised was ident ica l  to  tha t  in  the  ins tan t  case,  namely ,

whether a serviceman domici led in New York but l iv ing on a mi l i tary base

outside the State is able to maintain(s) a permanent place of abode elsewhere

within the meaning of subdivis ion (a) ( t )  or sect ion 605 of the Tax Law.

In this case the Supreme Court,  Appel late Divis ion held that ' r the

determinat ion of a permanent place of abode outside the State should not

depend merely upon whether pet i t ioners l ived on or off  the mi l i tary base".

Addit ional ly,  i t  held that i t  should be determined "whether other factors do

or do not establ ish that pet i t ioners had a permanent place of abode outside

the  Sta te ' r .

fn The Matter of Flather v.  Norberg, 377 A.2d 225, the Supreme Court

of Rhode fsland (where secLi.on 44-30-5(a) ( t)  is ident ical  in language to

sec t ion  605(a) (1 )  o f  the  Tax  Law o f  New york  S ta t .e )  he ld  tha t :

In determining whether individual has establ ished "permanent
place of abode" in another staLe for purposes of determining personal
income tax l iabir i ty,  establ ishment of permanent place of abode
requires maintenance of f ixed place of abode over signi f icant per iod
of t ime to creaLe wel l -sett led physical  connect ion with given local i ty.

In the instant case, pet i t ioner was assigned to the Naval Arnphibious

Base in Coronado, Cal i fornia under permanent change of stat ion orders. He

remained at such duty station for approximately two years and lived in the

Bachelor 0ff icer Quarters at his discret ion for the ful l  durat ion of his

assignment.  The evidence submitted (Finding of Fact "7") Ieads to the inference

tha t  pe t i t ioner 's  Bache lor  Of f i cer  Quar te rs  d id  in  fac t  cons t i tu te  a  f i xed

place of abode which was maintained over a suff ic ient ly signi f icant per iod of

t ime to create a wel l --sett led physical  connect ion with that geographical  area.

C. That in order to determine whether pet i t ioner maintained a permanent

place of abode elsewhere during taxable year 1975, proper construct ion of the
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word "maintaintr  must be ascertained.

In an opinion of counsel dated JuLy 24, 7947 i t  was stated that:

The word I 'maintain",  as used in said statutory def ini t ion,
means ' to keep effect ive'  and that said def ini t ion refers to any
permanent place of abode occupied or kept effect ive by the taxpayer.

Fur ther ,  i t  i s  s ta ted  in  sa id  op in ion  o f  counse l  tha t :

whether such taxpayer contr ibutes to the cost of  upkeep of such
place of abode is merely an evident iary factor to be considered in
determining the quest ion of residence.

In the Matter of Rothfeld v.  Graves, 264 App. Div.  54, where a claim

for refund was denied after an informal hearing on the ground that maintenance

by someone e lse  o f  a  p lace  o f  abode,  in  wh ich  an  incompetant  domic i l ia ry  o f

the State of New York is cared for,  was not suff ic ient compl iance with the

statute to rel ieve the pet i t ioner from taxat ion, the court  held that:

I t  is certain that Al fred Rothfeld was domici led in the State
of New York where his committee was appointed and where they l ived.
I t  is also clear that he maintains no permanent place of abode
within the State but there is maintained for him (emphasis suppl ied)
a permanent place d thl t  he does not
spend in the aggregate thir ty days of a taxable year within the
S t a t e .

He is ent i t led to the exemption that he claims and the determi-
nat ion under review should be annul led.

Stewart A. Brazin, the pet i t ioner herein, has demonstrated that the

Bachelor Off icer Quarters in which he l ived during 1975 were "kept effect ive"

and "occupied'r  by him during the ent ire taxable year.  I^ lhether the United

States Government or the pet. i t ioner paid for the upkeep of the quarters is

immaterial  as long as said quarters were maintained ei ther by or for him.

D.  That  pe t i t ioner rs  Bache lor  Of f i cer  Quar te rs  cons t i tu ted  a  permanent

place of abode which was maintained during the ent ire taxable year 1975.

E.  That  pe t i t ioner ,  S tewar t  A .  Braz in ,  was  no t  a  res ident  ind iv idua l  o f

New York State during taxable year 1975 within the meaning and intent of
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F. That the pet i t ion of Stewart A. Brazin is granted.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 4 1983

It..T,r-


