
STATE OF NEid YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Pearne Bi l l ings

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
7 9 7 6  &  7 9 7 7 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of TaxaLion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mair upon Pearne Bi l l ings, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Pearne B i I l ings
Short Cut Road
Ster l ing ,  NY 13064

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the peLit ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
27Lh  day  o f  May ,  1983 .

AUTHORIZED 10 ADM STER
OATHS PURSUANT
SECTION I74

TAX LAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

Ylay 27, 1983

Pearne B i l l i ngs
Short Cut Road
Ster l ing, NY 73064

D e a r  M r .  B i l l i n g s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  590 o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, Nere York 12221
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NET' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PEARM BIIIINGS

for RedeterminaLion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1976 and 7977.

DECISION

Pet i t ioner ,  Pearne B i l l i ngs ,  Shor t  Cut  Road,  S ter l ing ,  New York  73064,

f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f  persona l

income tax under Art ic le 22 of the Tax Law for the years 1976 and 7977 (Fi le

No. 24947).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the Stat.e Tax Commission, 333 East Llashington Street,  Syracuse,

New York ,  on  October  25 ,  7982 a t  2 :45  P.M.  Pet i t ioner  appeared pro  se .  The

Audit  Divis ion appeared by PauI B. Coburn, Esq. (Anne Murphy, 8"q.,  of  counsel) .

ISSUE

Idhether pet iLioner was a person who wiI I ful Iy fai led to col lect,  t ruthful ly

account for and pay over New York State withholding taxes due from County

Cleaners of Fulton, Inc. and thus subject to a penalty equal in amount to said

pas t  due corpora te  w i thho ld ing  taxes .

FINDINGS OF FACT

1.  0n  December  18  ,  7978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to  pe t i t ioner ,  Pearne B i l l i ngs ,  impos ing  a  pena l ty ,  pursuant  to  sec t ion  685(g)

of the Tax law, in an amount equal to the unpaid withholding taxes due from

County Cleaners of Fulton, fnc. (hereinafter "County") for the years I976 and

1977.  Sa id  Not ice  was issued on  the  grounds tha t  pe t i t ioner  was a  person



requ i red  to  co l Iec t ,

withholding Laxes of

penalty asserted due

-  1977) .

- 2 -

truthful ly account for and pay over the New York State

County and that he wi l l fu l ly fai led to do so. The total

i n  t h e  N o t i c e  w a s  $ 2 , 5 0 7 . 0 3  ( $ 1 , 0 8 1 . 8 3  -  7 9 7 6  a n d  $ 1 , 4 2 5 . 2 0

2.  Pet i t ioner  was the  pres idenL o f  Ups ta te  Bus iness  Consu l tan ts ,  Inc .

("Upstate").  0n August 16, 7976, Upstate executed a contracf,  q/ i th County which

provided that Upstate was to acl  in the capacity of business manager and

f inancial  consultant for the purpose of improving the f inancial  status of

Countv.

The contract granted Upstate the fol lowing authori ty:

(a) to manage and direct the business and premises thereonl

(b) to sol ic i t ,  accept and receive payment on and from new accounts

and cus tomers ;

(c) to service and receive payment on exist ing accounts;

(d) to ask, demand, col lect and receive pa)rmenLs on al l  exist ing and

new accounts ;

(e) to order,  direct and superintend al l  repairs and decorat ions and

to make disbursements for same;

(f)  to hire and f i re employees and to pay the salar ies or wages of

same;

(g)  to  make a l l  purchases ;

(h) in general ,  to do and perform al l  acts and things incident to such

management and to make al l  disbursements in connecLion therewith;

( i )  to  superv ise  and d i rec t  a l l  work  by  employees .

3. Al though the contract.  between Upstate and County granted much authori ty

Lo UpsLate, i t  vras not indicat ive of the actual dut ies performed or pet i t ioner 's

ro le  in  the  bus iness  opera t ion .  Pet i t ioner rs  ac tua l  ro le  w i th  County  was

I imited to those dut ies a f inancial  consultanL would provide. Pet i t ioner would
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' i t

make recommendations to Charles Bohnsack, a corporate off icer and director of

County, on ways to improve the f inancial  condit ion of the corporat ion. He

would suggest ways to increase sales, reduce expenses and improve customer

services. Mr. Bohnsack, however,  did not fol low the advj.ce given by pet i t ioner

and continued to operate County in the same manner that caused the financial

di f f icul t ies. FinaIIy,  pet i t ioner severed his relat ionship with County in the

e a r l y  p a r t  o f  7 9 7 7 .

4. Pet i t ioner was not an authorized signatory on the corporate checking

account l  he  was no t  a  corpora te  o f f i cer  o r  s tockho lder ;  he  d id  no t  p repare  or

sign any tax returns.

Pet i t ioner gave advice as to what creditors should be paid, but had no

control  over the payment thereof.

CONCTUSIONS OF IAI,I

A .  That  pe t i t ioner ,  Pearne B i l l i ngs ,  Pres ident  o f  Ups ta te  Bus iness

Consu l tan ts ,  Inc . ,  was  no t  a  person requ i red  to  co l lec t ,  t ru th fu l l y  account  fo r

and pay over unpaid New York State personal income taxes withhetd by County

within the meaning and intent of  sect ion 685(n) of the Tax Law. Accordingly,

pet i t ioner is not subject to a penalty in an amount equal to the unpaid with-

holding taxes under 685(g) of the Tax Law.

B. That the pet i t ion of Pearne Bi l l ings is granted and the Not ice of

Def ic iency  issued December  18 ,  1978 is  cance l led .

DATED: Albany, New York STATE TAX COMMISSION

tvlAY 2 ? 1983
PRESIDENT
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?2?7

Ylay 27, 1983

Pearne Bi l l ings
Short Cut Road
Ster l ing, MY 13064

Dear  Mr .  B i l l i ngs :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wiLhin 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t . igat ion Unit
Bui lding / i9 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

PEARNE BIIIINGS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Years 7976 and 1977.

DECISION

Pet i t ioner ,  Pearne B i l l i ngs ,  shor t  cu t  Road,  s te r r ing ,  New York  13064,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 7976 and 1977 (Fi le

No. 2494I).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, 333 East l^/ashington Street,  Syracuse,

New York ,  on  0cLober  25 ,  1982 a t  2 :45  P.M.  Pet i t ioner  appeared pro  se .  The

Audit  Divis ion appeared by Paul B. Coburn, Esq. (Anne Murphy, Esq. ,  of  counsel) .

ISST]E

IdheLher pet i t ioner was a person who wi l l fut ly fai led to col lect,  t ruthful ly

account for and pay over New York State withholding taxes due from County

Cleaners of Fu1ton, Inc. and thus subject to a penalty equal in amount to said

past due corporate withholding taxes.

FINDINGS OF FACT

1.  On December  18 ,1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to  pe t i t ioner ,  Pearne B i l l i ngs ,  impos ing  a  pena l ty ,  pursuant  to  sec t ion  685(g)

of the Tax Law, in an amount equal to the unpaid lrithholding taxes due from

County Cleaners of Fulton, Inc. (hereinafter I 'County") for the years 1976 and

7977.  Sa id  Not ice  was issued on  the  grounds tha t  pe t i t ioner  was a  person
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required to col lect,  t ruthful ly account for and pay over the New York State

withholding taxes of County and that he wi l l fu l ly fai led to do so. The total

p e n a l t y  a s s e r t e d  d u e  i n  t h e  N o t i c e  w a s  $ 2 , 5 0 7 . 0 3  ( $ 1 , 0 8 1 . 8 3  -  t 9 7 6  a n d  $ I , 4 2 5 . 2 0

-  1 9 7 7 ) .

2 .  Pet i t ioner  was the  pres ident  o f  Ups ta te  Bus iness  Consu l tan ts ,  Inc .

("Upstate").  0n August 16, 7976, Upstate executed a contract with County which

provided that Upstate was to act in the capacity of business manager and

f inancial  consultant for the purpose of improving the f inancial  status of

Countv.

The contract granted Upstate the fol lowing authori ty:

(a) to manage and direct the business and premises thereonl

(b) to sol ic i t ,  accept and receive pa)rment on and from new accounts

and cus tomers ;

(c) to service and receive payment on exist ing accounts;

(d) to ask, demand, col lect and receive payments on al l  exist ing and

new accounts ;

(e) to order,  direct and superintend al l  repairs and decoraLions and

to make disbursements for same;

(f)  to hire and f i re employees and to pay the salar ies or wages of

s a m e ;

(g)  to  make a l l  purchases  I

(h) in general ,  to do and perform al l  acts and things incident to such

management and to make al l  disbursements in connect. ion therewith;

( i )  to supervise and direct al l  work by employees.

3. Al though the contract between Upstate and County granted much authori ty

to Upstat.e,  i t  was not.  indicat ive of the actual dut ies performed or pet i t ioner 's

role in the business operat ion. Pet i t ioner 's actual role with County was

I imited to those dut ies a f inancial  consultant would provide. Pet i t ioner would
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make recomnendations to Charles Bohnsack, a corporate off icer and director of

County, on ways to improve the f inancial  condit ion of the corporat ion. He

would suggest ways to increase sales, reduce expenses and improve customer

services. Mr. Bohnsack, however,  did not fol low the advice given by pet i t ioner

and continued to operate County in the same manner that caused the financial

di f f icul t ies. Final ly,  pet i t ioner severed his relat ionship with County in the

e a r l y  p a r t  o f  7 9 7 7 .

4. Pet i t ioner rras not an authorized signatory on the corporate checking

account l  he  was no t  a  corpora te  o f f i cer  o r  s tockho lder ;  he  d id  no t  p repare  or

sign any tax returns.

Pet i t ioner gave advice as to what creditors should be paid, but had no

control  over the payment thereof.

CONCTUSIONS OF TAW

A.  That  pe t i t ioner ,  Pearne B i l l i ngs ,  Pres ident  o f  Ups ta t .e  Bus iness

Consultants,  Inc.,  I^/as not a person required to col lect,  t . ruthful ly account for

and pay over unpaid New York State personal income taxes withheld by County

within the meaning and intent of  sect ion 685(n) of the Tax law. Accordingly,

pet i t ioner is not subject to a penalty in an amount equal to the unpaid with-

holding taxes under 085(g) of the Tax Law.

B. That the pet i t ion of Pearne Bi l l ings is granted and the Not ice of

Def ic iency  issued December  18 ,  1978 is  cance l led .

DATED: Albany, New York STATE TAx COMI'IISSION

MAY 2 ? 1983




