
STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph W. & Joetta A. Bernhard

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 7  -  1 9 7 8 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn t .o before me this
20 th  day  o f  December ,  1983.

State of New York i
S S . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph W. & Joetta A. Bernhard, the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph W. & Joetta A. Bernhard
6415 Edgewood Dr.
Rome, NY 13440

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AT'FIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths-444.1,22t-a_______l'-____I
pursuant to Tax w  s e c t i o n  1 7



STATE OF MI./ YORK

STATE TAX COMMISSION

In the Matter o Pet i t ion
o f

Joseph W. & Joetta A. Bernhard

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 7  -  1 9 7 8 .

AFFIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th  day  o f  December ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Phi l ip J.  Sanzone, the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Phi l ip J.  Sanzone
0 'Shea,  Gr i f f in ,  McDona ld ,  Hurd  & Stevens
107 West  l iber ty  S t . ,  Box  4310
Rome, NY 13440

and by deposit ing
post off ice under
Service within the

That deponent
o f  the  pe t i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

Stat.e of New York.

further says that the said addressee is the representative
herein and that the address set forth on said wrapper is the

of the representative of the petit ioner.

Sworn to before me this
20 th  day  o f  December ,  1983.

Authorized t .o administer oathsCr,M,
pursuant sect. ion



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 20,  1983

Joseph l{.  & Joetta A. Bernhard
6415 Edgewood Dr.
Rome, NY 13440

Dear Mr.  & Mrs.  Bernhard:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, A1bany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f9,  State Campus
A1bany, New York 12227
Phone i l  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Phi l ip J.  Sanzone
0 'Shea,  Gr i f f in ,  McDona ld ,  Hurd  & Stevens
1 0 7  W e s t  L i b e r t y  S t . ,  B o x  4 3 1 0
Rome, NY 13440
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH W. AND JOETTA A. BERNHARD

for RedetermLnation of a Deficiency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1977 and. 1978.

DECISION

Peti t ioners, Joseph W. Bernhard and Joetta A. Bernhard, 6415 Edgewood

Drive, Rome, New York 13440, f l led a pet l t ion for redeterminat ion of a def lc iency

or for refund of personal income tax under Article 22 of the Tax Law for the

years  L977 and.  1978.  (F i le  No.  31480) .

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the off lces of the State Tax Cornmisslon, 207 Genesee Street,  Ut lca, New York,

on March 7, 1983 at 2245 P.M. wlth al l  br lefs to be submitted by March 31,

1983. Pet i t ioners appeared by Phl l ip J.  Sanzone, Esq. The Audit  DivLslon

appeared by John P. Dugan, Esq. (Alexander Welss, Esq.,  of  counsel) .

ISSUE

Wtrether

while she was

Pennsylvania

pet i t ioner Joetta A. Bernhardrs marr iage to a

on actLve duty ln the armed services changed

to New York.

New

her

York resident

domLcile from

FINDINGS OF FACT

1. Pet i t ioners, Joseph W. Bernhard and Joetta A. Bernhard f i led separate

New York State income tax resldent returns on combined Form IT-2O|/208 for the

years 1977 artd L978. Petitioner Joetta A. Bernhard excluded fron total New

York income, the income she recetrVed for acti.ve service ln the Arned Forces of

the United States. She filed a Schedul-e for Change of Resldent Status wl-th the
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1978 return indicat ing she was a resLdent of New York for the period July,  L978

through December, 1978 and reported non military income earned for that year.

2. On NIay 27, 1980, the Audit  Dlvis ion issued a Not lce of Def ic lency to

pet i t loners assert ing additLonal tax due from Joetta A. Bernhard of $895.37 and

$613.09 for 1977 and L978, respect ively and from Joseph W. Bernhard of $17.50

for 1978, plus interest of  $227.74. Said def ic iency was reduced by the overpaynent

of $218.80 clairned on pet i t ioners'  1978 return. The aforementioned Notice of

Deficiency was premised on an explanatory Statement of Audit Changes, also

dated YLay 27, 1980, wherein the Audit Divlsion held Joetta A. Bernhard to be a

domicilary of New York State and taxable as a resident lndividual. Accordingly,

the wage income received from the United States Air Foree which was excluded

from New York income \ras deemed taxable. In addition, the household credlt

claimed for 1978 was disallowed as petitioners I combined total income exceeded

$25,000.00. The dlsal lowance of the household credit  is not at  issue.

3. Petitloner Joetta A. Bernhard at the time of her entry Lnto the United

States Air Force resided in Monongahela, Pennsylvanla. Throughout her Air

Force career she used the Pennsylvania address (the hone of her parents) as her

permanent place of residence for al l  purposes. In July,  1974 she received

orders direct ing her to report  at  Grl f f iss ALr Force Base ln Rome, New York as

her off ic ial  duty stat ion. She resided in Rome, New York at 4L9 North George

Street.  Whi le residing ln Rome, New York, she met pet i t ioner Joseph W. Bernhard

(a civllian and a New York domicillary) and subsequently married hiur on JuLy 24'

1976. The ceremony took place in her home tonm in Pennsylvanla. They resided

at the 419 North George Street address unt l l  September 30, L976, at h 'hich t ime

they moved, to 8642 Elmer Hi l l  Road, Rome, New York. On July 11, 1978' Joetta A.

Bernhard resigned her conmission as captain in the Air Force and became a
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civilian employee. Petitloners remained ln New York State and in July, 1980

purchased a home at 6415 Edgewood Drlve, Rome, New York.

4. The entire time Joetta A. Bernhard was on actl-ve duty, she voted by

absentee ballot ln ?ennsylvania, held a Pennsylvania driverrs license' filed

Pennsylvania lncome tax returns and used Monongahela, Pennsylvanla as her

permanent resi .dence for of f ic ial  Air  Force records. After her marr iage'  but

pr ior to her separat lon from the Air  Force, Joetta A. Bernhard had a wl lL

prepared which hras to be interpreted under the laws of Pennsylvania.

Upon her resignation from the Air Force, Joetta A. Bernhard obtained a New

York dr iverfs l icense, changed her address on Air  Force records to ref lect New

York State as her permanent home of record, reglstered to vote in New York and

commenced paying New York State income taxes as a resident indlvidual.

5. Prior to their marriage, petitioners agreed that Joseph lJ. Bernhard

would accompany Joetta A. Bernhard if and when the Air Force ordered a change

in her duty stat ion.

6. The Audlt  Divis ionrs assert ion that pet i t ioner Joetta A. Bernhard was

a domlciliary of New York State and taxable as a full year resident indivLdual

for the years 1977 and 1978 was based solely on her marriage to an lndividual-

who was domiciled in New York State.

CONCLUSIONS OF LAW

A. That section 605(a) of the Tax Law defines resident indivtdual as one:

r r (1 )  who ls  domlc i l -ed  in  th is  s ta te . . .

(2) who is not doniclled in this state but naintalns a permanent
place of abode in this state and spends in the aggregate more than
one hundred eighty-three days of the taxable year in this state'
unless such individual is in active service in the armed forces
of the United States." (emphasis suppl ied)
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B. That a domicile, in general, is the place which an lndividual intends

to be his permanent home - the place to which he intends to return whenever he

may be  absent  [20  NYCRR 102.2(d)  (1 ) ] .

C. That a donicile once establlshed contlnues until the person in question

moves to a new location with the bona fide intentlon of making hls fixed and

permanent home there. The burden is upon any person asserting a change of

donici le to show that the necessary intent ion existed [20 NYCRR I02.2(d>(2)] .

D. That whi le regulat ion 20 NYCRR L02.2(d) (6) was adopted by the State

Tax Commlssion after the perlod at issue hereln, i t  ls,  in effect,  a codif icat lon

of the pol,icy of the Conmission during the perlod in issue. Said regulatlon

s t a t e s :

t t (6) Federal  law provides in effect that for the purposes of taxat ion,
a serviceman is not deemed to have lost his resldence or domiclle in
any state so1eLy by reason of being absent therefrom 1n compliance
with rnilitary or naval orders. Thus, such Federal 1aw insures that a
serviceman domLciled in New York State would not be deemed a domiclliary
for income tax purposes Ln another state l-n which he ls statloned.
On the other hand, a serviceman domiciled ln another state who is
stationed in New York State would not be deemed a doniclliary' for
personal income tax purposes, of New York State. The rule is '
generally speaking, that the dorniclLe of a person is in no way
affected by service in the armed forces of his country. A change of
domicile has to be shown by facts which obJectlvely manlfest a
voluntary intentton to make the new location a domicile. It ls
possible for a serviceman to change his douricil-e; however, the
requ is i te  ln ten t  i s  d i f f l cu l t  to  p rove . "  (20  NYCRR I02 .2(d) (6 ) ,
effect ive January 28, 1982).

E. That ordlnari ly a wlfers domici le fol lows that of  her husbandrs l2O

N Y C R R  r 0 2 . 2 ( d )  ( s )  l .

F. That petitioner Joetta A. Bernhard was a dornlclllary of Pennsylvania

when she entered the urilitary service. Although her marriage would ordlnarily

effect an immediate change of domicile to that of her husband, the factual

circumstances hereln establish otherwise. Joetta A. Bernhard never Lntended to

nake New York State her permanent home until she resigned her commlssion ln the
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United States Alr  Force on July l l ,  1978. Accordinglyr pet l t ioner Joetta A.

Bernhard was not, taxable as a resident indivLdual until such time withln the

meaning and lntent of section 605(a) of the Tax Law and 20 NYCRR 102.2(a).

G. That the petition of Joseph I{. Bernhard and Joetta A. Bernhard ls

granted. The Audit DivisLon is dl-rected to recompute petltioners tax for the

years in issue and to authorize any refund that nay be due.

DATED: Albany, New York STATE TAX COMMISSION

DEC 2 0 1983


