
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph Bender

for RedeterminaLion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 6 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27Lh day of May, 1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  19B3,  he  served the  w i th in  noL ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Joseph Bender,  the pet i t . ioner in the within proceeding, bV enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Joseph Bender
372 Howard Ave.
I{oodmere, NY 11598

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui iody of
the united states Postar service within the state of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said h,rapper is the last known address

AUTHORIZED TO A
OATHS PURSUANT
SECTION 174
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STATE OF NEI,I YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Joseph Bender
AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 af the Tax law for the Year
r916 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Barry Manson the representat ive of the pet i t ioner in the within
proceed in8 ,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Barry Manson
255-55 Union Turnpike
Glen Oaks ,  NY 11004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus lody  o f
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said vrrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh day  o f  May,  1983.

/rtr4--
AU?}PEIZED TO INISTER
OATHS PURSUANT TO TAX IJAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 27, 1983

Joseph Bender
372 Howard Ave.
Woodmere ,  NY 11598

Dear  Mr .  Bender :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Barry Manson
255-55 Union Turnpike
GIen Oaks ,  NY 11004
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOSEPH BENDER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of  the  Tax  Law fo r  the  Year  1976.

DECISION

Peti t ioner,  Joseph Bender,  372 Howard Avenue, Woodmere, New York 11598'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1976 (Fi le No. 32252).

A formal hearing was held before Frank W. Barr ie,  Hearing Off icer,  at  the

off ices of the State Tax Corrmission, Two World Trade Center,  New York, New

York ,  on  October  29 ,  1982 a t  10 :30  A.M.  Pet i t ioner ,  Joseph Bender ,  appeared by

Barry Manson, Esq. The Audit  Divis lon appeared by Paul B. Coburn, Esq. (Thonas C.

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether

to the unpaid

Inc .

pet i t ioner ,  Joseph Bender,  is  l iab le for  a

New York State wi thhold ing taxes due f rom

penalty equal in amount

A  &  D  E l e c t r L c  C o . ,

FINDINGS OF FACT

1. On November 26, 1979, the Audit  Divis ion issued a Statement of Def lc iency

against pet i t ioner,  Joseph Bender,  imposing a penalty pursuant to Tax Law

S685(g) in the amount of $12,200.00 whtch was equal to the unpaid wlthholding

taxes  due f rom A & D E lec t r i c  Co. ,  Inc .  (here ina f te r  "A  & D E lec t r i c r ' )  fo r  the

per iod  October  1 ,  1976 th rough December  31 ,  L976.  On November  26 ,  1979,  the
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Audit  Divis ion also issued a Not ice of Def lc iency agalnst pet i t ioner in the

amount  o f  $12,200.00  fo r  the  1976 taxab le  year .

2 .  Pet i t ioner rs  fa ther - ln - law s ta r ted  A & D E lec t r i c  ln  the  1930fs  and

pet i t ioner became lnvolved in the business in the early I970ts. During the

year at issue, pet i t ioner,  as Secretary-Treasurer of A & D Electr l -c,  was an

operat ing off icer of the company. He test i f led that he and the president of

the company t t ran the businesst t . A & D Electr ic did str ict ly electr l -cal  work

for construct ions and al- terat ions. Pet i t ioner was unabl-e to test l fy to the

number of eurployees of A & D Electric during the year at issue, although he

noted that rr the most we ever employed at any one t ime was about 130 peoplefr .

in to

3.

an

0n January 27, 1977, A & D El-ectr ic and David Coyne & Co.,  Inc. entered

agreement which provided as fol lows:

f fEffect ive January 12, 1977 any work performed by
I n d u s t r i e s  C o r p . . . f o r  A  &  D  E l e c t r i c  C o . ,  I n c .  w 1 1 1  b e
joint venture between A & D Electr ical  Industr ies Corp.
Coyne & Co.,  Inc. This joint  venture w111 require the
cont inuous rendit ion of services by David Coyne & Co.,
Electr lcal  Industr ies Corp. for the complet ion of said

The prof i ts of the joint  venture after the payment
expenses ,  cos ts ,  loans ,  in te res t ,  e tc .  w i l l  be  d iv ided
fashion:

A & D Electr ica l
performed as a

and David
jo int  and
I n c .  a n d A & D
con t rac t s .

o f  a l l
in the following

507" -  David Coyne & Co.,  Inc.
507.  -  Cred i to rs  o f  A  & D E lec t r i c  Co. ,  Inc .

in  the  order  o f  the i r  p r io r i t y . r l

Although the agreement is dated January 27, 1977 and, is effective Januaty L2'

1977, pet i t ioner al leges that David Coyne & Co.,  Inc. took over contract ing

jobs of A & D Electr ic between September of 1976 and Decernber of 1976 and,

argues that his l iabl l i ty for the r"r i thholding taxes at issue was assumed by

David Coyne & Co.,  Inc. However,  pet i t ioner test i f ied that he did not know who

had control  of  the books and records of A & D Electr ic in October,  1976,

al though he admitted that he signed payrol l  checks in September, L976.
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4, Pet i t ioner unt lmely f i led a New York Corporat ion Franchise Tax Report

on behalf  of  A & D Electr ic for the 1976 taxable year which he signed on

December 14, I977. The report  showed that pet i t ioner received salary and

compensat ion  o f  $36,400.00  f ro rn  A  & D E lec t r i c  dur ing  L976.  He cou ld  no t

remember if his salary for 1977 was paid by A & D Electric or David Coyne &

Co. ,  Inc . ,  a l though i t  appears  tha t  he  rece ived a  sa la ry  o f  $181400.00  f ro rn

A & D E lec t r i c  dur ing  1977.

CONCLUSIONS OF LAW

A. That  Tax Law $685(g)  prov ides that  any person requi red to col lect ,

truthfully account for and pay over personal income tax who wil lfully fails to

do so,  or  who wi l l fu l ly  at tempts in  any manner to evade or  defeat  the tax or

the payment  thereof ,  shal l  be l iab le to a penal ty  equal  to  the tota l  amount  of

the tax evaded,  or  not  co l lected,  or  not  accounted for  and paid over .

Tax  Law $685 (n )  p rov ides ,  i n  pa r t ,  t ha t  f o r  pu rposes  o f  S685 (g )  t he

term rfpersontt includes an otfLcer or enployee of any corporation who as such

of f lcer  or  eurp loyee is  under a duty to per form the act  in  respect  of  which the

vi -o lat ion occurs,

B.  That  pet l t ioner  was a person requl red to col lect ,  t ruthfu l ly  account

for and pay over personal income taxes withheld from the employees of A & D

Electr ic  and wi l l fu l ly  fa l led to do so,  wi th in the meanl-ng and Lntent  of  Tax

Law $685(g) .  Pet i t ioner  has not  susta ined h ls  burden of  proof  imposed by Tax

Law $689(e)  to show that ,  in  the face of  h ls  posl - t ion as Secretary-Treasurer  of

A & D Electr ic ,  he was not  under a duty to see to i t  that  a l l  personal  income

taxes r i rere proper ly  remi t ted to the State of  New York.  Abdicat ion of  the

responsib i l i t ies of  an of f ice by the assJ-gnment  of  a wi thhold ing tax l iab i l i ty

to a th i rd par ty  wi l l  not  shoulder  th is  burden.  Fur thermore,  pet i t ioner ts
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to the f inancial  af fairs of

his claim. Matter of  Robert

A & D Electr ic adds nothing to

Bambino, Arthur Braude and Albert

vague testimony as

the  c red ib i l t t y  o f

DeVivo, State Tax Commiss ion ,  March  18 ,  1983.

C. That the pet i t ion of Joseph Bender is denied and the Not ice of Def ic iency

is sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 ? 1983
PRESIDENT


