
STATB OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
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Brant ley  F .  Bar r ,  J r .  &  Cher i

for Redeterminat ion of a Def ic iency or
of Personal fncome Taxes under Art ic le
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Administrat ive Code of the City of New
the Years  7977 ,  1978 and 7979.
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that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of October,  1983, she served the within not ice of Decision by
cer t i f ied  mai l  upon Brant ley  F .  Bar r ,  J r .  &  Cher i  L .  Bar r ,  the  pe t i t ioners  in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Brant ley  F .  Bar r ,  J r .  &  Cher i  L .  Bar r
135 Weston Avenue
Chatham, NJ 07928

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 . s t  d a y  o f  O c t o b e r ,  1 9 8 3 .
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0 c t o b e r  2 1 ,  1 9 8 3

Brant ley F.  & Cher i  L .  Barr ,  Jr .
135 Weston Avenue
Chatham, NJ 07928

D e a r  M r .  &  M r s .  B a r r :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 o f  the  Tax  law and chapter  46 ,  T i t le  U o f  the
Administrat ive Code of the City of New York, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da t .e  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building il9 State Campus
Albany, New York L2227
Phone // (518 ) 457 -2a7 o

Very truly yours,

STATE TAX COMM]SSION

cc :  Tax ing  Bureaurs  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
:

BRAIITLEY F. BARR, JR. AND CHERI L. BARR DECISION
:

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Article :
22 of the Tax Law and Chapter 46, Ti t le U of
the AdninistratLve Code of the City of New :
York  fo r  the  Years  1977,  1978 and 1979.

:

Pet i t loners, Brant ley F. Barr,  Jr.  and Cheri  L.  Barr,  135 Weston Avenue,

Chatham, New Jersey 07928, f i led a pet i t ion for redetermlnat ion of a def ic iency

or for refund of New York State personal lncome tax under Article 22 of the Tax

Law and New York CLty non-resident earnings tax under Chapter 46, Title U of

the Administrat ive Code of the City of New York for the years L977, 1978 and

1 9 7 9  ( F i l e  N o s .  3 2 7 2 3  a n d  3 3 1 3 9 ) .

A small clalns hearing was held before All-en Caplowaith, Hearing Offlcer,

at the off ices of the State Tax Conmission, Two World Trade Center,  New York,

New York, on February 11, 1983 at l :15 P.M. Pet i t ioners appeared by Nei l

Oswald Erlksen, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq.

(Wi l l iam Fox ,  Esq. ,  o f  counse l ) .

ISSUE

I{hether the Audit Division properly disallowed the adJustnents to lncome

taken by petitioners for alimony payments made.

FINDINGS OF FACT

1. Brant ley F. Barr,  Jr.  (hereinafter pet l t ioner) and his wife,  Cheri  L.

Barr, fi led a joint New York State Income Tax Nonresident Return (wlth New York

Ci ty  Nonres ident  Earn ings  Tax)  fo r  each o f  the  years  1977,1978 and 1979.  On

/
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each return petitloner claimed an adjustment to lncome for ali-mony payments

made to  h is  fo rmer  w l fe .  Sa id  ad jus tments  were  fo r  $3 ,777.8O (1977) ,  $4 ,577.80

( 1 9 7 8 )  a n d  $ 6 , 0 0 7 . 8 0  ( 1 9 7 9 ) .

2. On September 11, 1980 the Audit  Divls ion issued a Statement of Audit

Changes wherein pet l t ionerrs cLaimed adjustment for al imony payments of $3 '777.8O,

for the year L977, was dlsallowed on the basis that the allmony paid was rrnot

for the product lon of New York incomerr.  Accordingly,  a Not ice of Def ic lency

was subsequent ly issued agalnst pet i t loners assert lng addit ional New York State

personal income tax of $423.87, plus interest.

3.  On August 27, 1980 the Audit  Divison lssued a Statement of Audlt

Changes for the years 1978 and 1979 wherein pet i t ionerrs clained adjustments

for al imony palments of $4,577.80 (1978) and $6,007.80 (L979) were disal-Lowed

on the basis that such pa)rments "rrere not expenses lncurred for the production

of lncomet'. Accordlngly, a Notlce of Defieieney was subsequently lssued

against pet i t ioners assert lng addit ional New York State and City l  personal

income tax  o f  $714.24 ,  p lus  ln te res t  o f  $58.33 ,  fo r  a  to ta l  due fo r  1978 and

1 9 7 9  o f  $ 7 7 2 . 5 7 .

4 .  On Apr i l  10 ,  1981 pe t l t loners  f i led  a  pe t i t ion  fo r  the  year  1977.  0n

January 16, 1981 they f t led a pet i t ion for the years 1978 and L979. Both

pet i t ions were deemed perfeeted on Apri l -  23, 1982.

5. During the years at issue hereln petitloner ltas a resldent of the

State of New Jersey.

1 
Th" deficiency and/or overpa)rment determlned

for L978 and 1979 were for amounts under one dollar
the mechanics involved in the recomputation of tax.
do not effect pet, i t ioners'  New York City l labi l l ty.

for New York Clty purposes
and resulted solely from
The adjustnents at lssue



-3-

6. Pet i t loner argued that he ls entLt led to the adjustments clalmed for

alimony under proper construction of sectlon 632 of the Tax Law.

CONCLUSIONS OF LAII

A. That the adjusted gross income of a nonresident individual Ls defined

by sectior 632(a) (1) of the Tax Law as the net amount of lncome, gain, loss and

deduct ion enter ing lnto his federal  adJusted gross lncome, derived from or

connected wlth New York sources. Income and deductions from New York sources

is defined by subdlvlsion (b) of the same section, as fol-lows:

"(1) I tems of lncome, gain, loss and deduct lon derlved
from or connected with New York sources shal-l- be those items
attr ibutable to:

* * *

t ' (B) a bqsiness, t rade, professlon or occupat ion carr led
on in  th is  s ta te . r l

B. That al imony is not a deduct ion attr ibutabl-e to pet i t ionerrs business,

trader professlon or oceupation carrl-ed on in this state, withln the meanlng of

sect lon 632(b) (1) (B) of the Tax Law. See I ' lat ter of  Daniel  C. Macl-ean, New

York State Tax Comrission, May 15, 1981.

C. That the pet i t ions of Brant ley F. Barr,  Jr.  and Cherl  L.  Barr are

denied and the not lces of def ic iency at issue herein are sustalned together

wlth such additional interest as may be lawful-ly owlng.

DATED: Albany, New York

OcT 211983
STATE TAX COMMISSION

COMMISSIONER



I  cannot  sJ-gn a
Bar r ,  J r .  and  Cher i
both inegui tab le and

dec is ion  aga ins t  pe t i t ioners ,  a ran t fey  f .
L.  Barr ,  because the proposed f inding is

i r ra t iona l .

Pet i t i one r ,  B ran t l ey  F .  Ba r r ,  J r .  i s  a  non - res iden t '  whose
income j -s  der ived f rom sources wi th in  New York State.  He pays
al imony to  h is  former wi fe ,  who is  a lso a non-res ident .  This
decis ion wishes to  tax the income,  but  to  d isa l low the a l imony
deduct ion.

If the deduction for al imony v/ere merely one of the i temized
deduct ions which he could make use of  on h i -s  Federa l  Schedule A
(such as char i tab le contr ibut ions,  e tc . ) ,  he would have no problem.
In that  case the deduct ion would be permiss ib le  under  the Tax Law
Sec t ion  635  ( c )  (1 )  ,  wh ich  a l l ows  non - res iden t  t axpaye rs  the  same
deduct ions that  are avai lab le to  res ident  taxpayers,  wi th  Some
except ions that  are not  re levant  here.

The reason for  h is  problem in  th is  case is  the act ion of  the
Federa l  covernment  in  1977,  making the a l imony deduct ion an
"adjustment  to  income" instead of  any " i temized deduct ion."  This
was done as an "act  o f  mercy"  to  a l1ow users of  the s tandard
deduct ion to  reduce the i r  income by a l imony paid.  Thus,  the
deduct ion for  a l imony paid was shoved in to "adjustments to  income"
a l though  ph i l osoph ica l l y  i L  d id  no t  rea l1y  be long  the re .

"Adjustments to  income" were meant  to  a l low a businessman
taxpaye r  to  deduc t  ce r ta in  cos ts  o f  do ing  bus iness ,  be fo re
arr iv ing at  h is  ad justed gf ross income.  Consequent ly ,  New York
State does not  a l Iow a non-res ident  taxpayer  to  make adjustments
un less  such  ad jus tmen t . s ,  unde r  Tax  Law  Sec t i on  632 (b )  ( 1 ) ,  de r i ve
f rOm a  bus iness ,  t rade ,  p ro fess iOn  o r  occupa t ion  ca r r i ed  on  i n
th is  s tate.  The reason for  th is  is  obv ious.  A taxpayer  who
der ived income f rom a business in  New York State could not  make
adjustments to  such income based upon business t ravel  re la t ing
to a second job per formed only  in  New Jersey.  However '  pa lzments
of  a l imony do not  fa1 l  wi th in  the categor ies contemplated in
Tax  Law Sec t i on  632 .

The deduct ion for  a l imony payments was more proper ly  an
i temized d.educt ion,  not  d i rect ly  re la ted to  h is  source of  income.
The Hear ing Of f lcer  now wishes io  use Sect ion 632 to  d isa l low h is
use of  h is  a l imony deduct ion,  because the a l imony i 'b  not
"a t t r i bu tab le  to "  a  bus iness ,  t rade ,  p ro fess ion  o r  occupa t ion
ca r r i ed  on  i n  New York  S ta te .  Th j - s  resu l t  i s  c lea r l y  i negu i tab le ,
and was not  in tended by Sect ion 632 of  the Tax Law.  Fur thermore '
the Fedpral Government never intended to harm the economic
interest .s  of  a l imony payers,  in  making the 1977 chanqe.  Nor  d id
New Yor,k State have such a.r intent when it  conformed to the said
Federa l j  change.



As e res' ir l t  of the above, unti l  legislat ive chanie i3 made
to Sect ion 632,  to  ref fect  the recent ly  broadened categor ies of
"adjustments to  incomer"  I  propose that  the Tax Commiss ion adopt
the  po l i cy  tha t  a l imony  fa l l s  w i th in  Sec t i on  632 (b )  (1 )  (B )  ,  s i nce
i t  can be sa id to  be an j - tem at t r ibutable to  a bus iness,  t rade,
profess ion or  occupat ion carr ied on in  th is  s tate.  The basis
for  th is  ln terpretat ion is  that  an award of  a l imony is  a lways
based upon the income of  the person paying a l imony.  This  is
the pr ime considerat ion of  the Cour t  making such an award.
Therefore,  the a l imony adjustment  is  a t t r ibutable to  the business,
t rade or  profess ion carr ied on in  New York State.  The instant
pe t i t i one r ,  B ran t tey  F .  Ba r r ,  J r . ,  a l t hough  a  New Je rsey  res iden t ,
de r i ves  a lmos t  a l l  o f  h i s  i ncome f rom h i s  New York  S ta te  j ob .
His payments of al imony are predicated upon the income drawn
f rom tha t  j ob ,  i . e . ,  f r om h i s  bus iness ,  t rade  o r  p ro fess ion
ca r r i ed  on  i n  t h i s  s ta te .

There can be no doubt  that  any other  in terpretat ion is  both
inequi tab le and i r ra t ional ,  and defeats  the genera l  purpose of
the a l imony deduct ion.

I  D I S S E N T :

DLANDER
Commiss ioner


