
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anthony Barnell

for Redetermination of a Deflciency or a Revision
of a Determination or a Refund of Personal Incone
Tax under Article 22 of the Tax Law for the Years
1 9 7 0  -  L 9 7 2 .

AFFIDAVIT OF MAILING

State of New York
County of Al-bany

Connie Hagelund, being duly sworn, deposes and says that she is an
ernployee of the Department of Taxation and Finance, over 18 years of age, and
that on the 24th day of June, 1983, she served the r i l i th in not lce of Decision by
cert i f ied mai l  upon Anthony Barnel l ,  the pet i t ioner in the wlthin proceeding'
by enclosing a true copy thereof in a securel-y sealed postpaid wrapper
addressed as fol lows:

Anthony Barnell
292 Ashdale Ave.
Syracuse, NY L3206

\
and by depositing same enclosed in a postpald properly addfessed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service ni thin the State of New York.

That deponent further says that the said addressee is the petLt ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me thls
24rh day of June, 1983.
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TO TAX IJAW
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inatl-on of a Deficiency or a Revlsion
ination or a Refund of Personal Income

IcLe 22 of the Tax Law for the Years

York
lbany

Hagelund, being duly sworn, deposes and says that she is an
the Department of Taxat,lon and Finance, over lB years of age, and
24rh day of June, 1983, she served the within not ice of Decislon by
il upon Richard E. Silverman the representat lve of the pet l t ioner

true copy thereof in a securely sealedin proceeding, by enclosing a
apper addressed as fol lows:

d E. Silvermaa
, Lowstein & Silverman
.  Genesee St .
,  N Y  1 3 2 1 4

and by de
(pos t  o f f

That
of the pet
last knor^m

it ing same enclosed in a postpaid properly addressed
or off ic ial  depository) under the exclusive care and

wrapper in a
custody of

the United States Postal  Servlce within the State of New York.

eponent further says that the said addressee is the representative
tioner herein and that the address set forth on sald rrrrapper is the
address of the representat ive of the petLt ioner.

Sworn to
24th day

fore me this
o f ,  June,  1983.
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A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 24, 1983

Anthony Barnell
292 Ashdale Ave.
Syracuse, NY 73206

Dear  Mr .  Ba rne l l :

P lease take not ice of  the Decis ion of  the State Tax Comniss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed t .o:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

Pet i t ioner  t  s  Representat ive
Richard E.  Si lverman
Gubman, Lowstein & Silverman
4309  E .  Genesee  S t .
Dew i t t ,  NY  13214
Taxing Bureau'  s  Represent .at ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THONY BARNELL

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under ArticLe 22
of  the Tax Law for  the Years L970,  1971 and
r972 .

DECISION

Peti t ioner,  Anthony Barnel l ,  292 Ashdale Avenue, Syracuse, New York 13206'

f i led a pet l t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1970, I97L and, 1972

(F i le  No.  17426) .

A forural  hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, State 0ff ice Bui lding, Syracuse, New York,

on  Apr i l  30 ,  1981 a t  1 :45  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  June 2 ,

1982. Pet i t ioner appeared by Richard E. Si lverman, CPA. The Audit  Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  eounse l ) .

ISSUES

I .  Whether  the Audi t  Div is ion proper ly  determined the amount  of  personal

incorne tax l iab i l i ty  of  pet l - t ioner  for  the years in  issue.

I I .  t r r lhether  pet i t l -oner  is  l lab le for  the f raud penal ty  pursuant  to sect ion

689(e)  of  the Tax Law for  the years in  issue.

FINDINGS OF FACT

1. On November 22, 1976, as the result  of  a f ie ld audit ,  the Audit

Divis ion issued a Not ice of Def lc iency against pet i t ioner,  Anthony BarneJ-l '  in
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the  amount  o f  $5 ,495.87 ,  p lus  f raud pena l ty  o f  $2 ,747.95  and in te res t  o f

$ 1 , 6 0 6 . 7 1 ,  f o r  a  t o t a l  d u e  o f  $ 9 , 8 5 0 . 5 3  f o r  t h e  y e a r s  1 9 7 0  t h r o u g h  1 9 7 2 .

2. On February 26, 1976 pet i t ioner pleaded gui l ty in the Albany City

Pol ice Court  to two counts of f i l ing false and fraudulent New York State

Conbined Incone Tax Returns with the intent to evade the paynent of tax for the

years 1971 and 1972. Pet i t ioner and Louis Cacciola hrere partners in Taft  Grove

Partnership ( t t the Partnershiptt) .  Pet i t l -oner admit ted to the fraudulent act ions

in I97 1 and 1972 but protested the amounts asserted to be due by the Audit

Divis ion.

3. The Partnership operated two bar and gr l l ls,  The Taft  Grove on Taft

Road, East Syracuse, New York and the New Wolf  Inn at 1130 Wolf  Street,  Syracuse,

New York. The Partnership f iLed two Federal  partnership returns for the

businesses. Pet i t ioner and Louis Cacciola kept their  business books and

records in an informal manner. Business transactions hrere recorded on pieces

of tablet paper which were subsequent ly given to the Partnershipfs accountant.

The accountant did not have access to the Partnershipts bank deposit  records

and there were inconsistencies in sales f igures as recorded.

4. The auditor deemed pet i t ionerrs records to be inadequate to conduct a

proper audit and he performed an income reconstruction audit by the source and

appl icat lon of funds method. The auditor then turned over his f indings to the

Special  Invest igat ions Bureau which reconstructed income by the bank deposit

nethod of audit .  The auditors subpoenaed bank records of pet i t ionerrs buslness

and personal accounts. The auditors examined the bank records to determine the

amount of income received by pet i t ioner during the period in issue. As a

result  of  the audit ,  the audltors found a di f ference of approximately $118'000

between actual income and income as reported on the Partnership returns for the
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years at issue. Pet i t ioner could offer no explanat ion for this di-screpancy.

One account,  designated t t the Sunshine Fundt '  by the Partnership, contained

income from the gross receipts of the business which was a1legedly to be set

as ide  fo r  pe t i t ioner rs  and Lou is  Cacc io la rs  re t i rement .  The rece ip ts  depos i ted

in the aforesai-d account \rere never shown to the Partnershipts accountant when

he prepared the Partnershiprs tax returns. Therefore, the income ln the

trsunshine Fundtt  r , ras not reported on the partnership returns.

5. Pet i t ioner claimed that al l  of  the Partnershiprs business and personal

taxes due had been paid with the except ion of the receipts found in the rrsunshine

Fund" and that tax rrras due only on those receipts.

CONCLUSIONS OF LAW

A. That sect ion 658(a) of the Tax Law and 20 NYCRR I52.I  require that

taxpayers keep suff ic ient records to show whether such persons are l iable for

tax. " In a si tuat ion where adequate records do not exist  or access to them is

not avai lable, the government,  in attempting to establ ish a violat lon of the

incone tax 1aws, may reconstruct a taxpayerts taxable base by any reasonable

method"  (Un i ted  Sta tes  v .  Morse ,  491 F .2d ,  I49 ,  151) .  The poor  cond i t ion  o f

the Partnershipfs records was c lear ly  a case for  us ing an indi rect  method of

reconstruct ing lncome.

B.  That  the source and appl icat ion of  funds and bank deposi t  methods of

audi t ing are general ly  accepted indi rect  audi t  methods and were proper ly

per formed according to establ ished account ing pr inc ip les.  The audi t  f ind ings

were uncontrover ted by any documentary or  other  ev idence submit ted by pet i t ioner .

C.  That  s lnce pet i t loner  p leaded gui l ty  to  evasion of  personal  income

taxes tor I97l and 1972, there is no reason to cancel the fraud penalty imposed

pursuant  to sect ion 685(e)  of  the Tax Law. No proof  of  f raud or  wi l l fu l
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understatement  was of fered by the Audi t  Dl -v is ion for  the

pena l t y  f o r  1970  was  compu ted  to  be  $83 f .05 ) ,  t he re fo re ,

i s  cance l l ed .

D.  That  the pet i t ion of  Anthony Barnel - l  is  granted

in Conclus ion of  Lanr  t tCt t ;  that  the Not ice of  Def ic l -ency

1976 is  to be urodi f ied accordingly ;  and that ,  except  as

is  susta ined.

year L97O (fraud

fraud penalty for 1970

to the extent indicated

issued on Novembet 22,

so modif ied the Not ice

DATED: Albany, Nen York

JUN 241983
STATE TAX COMMISSION


