
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Joseph

the Petit ion

Barc ia AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def lc iency or  a Revis ion
of a Determi-nation or a Refund of Personal Income
Tax under Artl-cle 22 of the Tax Law for the Year
1978 .

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 14th day of January, 1983r she served the within not ice of Declsion
by cert i f ied rnai l  upon Joseph Barcia, the pet i tLoner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Joseph Barcia
2700 Timbercreek Circl-e
Boca Raton, FL 33431

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petiEioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  January ,  1983.

0.f il.iS i"iiFSUANT T0
$ECTr0l ' l  174

Ii'TISTER
TAX LAW



STATE OT'NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petitlon
o f

Joseph Bareia

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L 9 7 8 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
empl-oyee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 14th day of January, 1983, she served the within not ice of Decision
by cert i f ied rnai l  upon Norman Lippman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r iTrapper addressed as f  ol lows:

Norman Lippuran
Norman Lippman & Co.
1995 Linden Blvd.
E lmont ,  NY 11003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representatl-ve
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
14 th  day  o f  Janua ry ,  19B3 .
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STATE OF  NEW YORK
STATE TAX EOMMISSION

ALBANY,  NEW YORK 12221

January 14, 1983

Joseph Barcl-a
2700 T imbercreek  C i rc le
Boca Racon,  FL  33431

D e a r  M r .  B a r c l a :

Please t ,ake rrot l -ce of the Declsion of the State Tax Commlssion enclosed
herewith.

You have now exhausLed your r ight of  revl-ew at.  the administrat ive level.
Pursuant.  t .o sect ion(s) 690 of the Tax law, any proceedlng ln court  Lo review an
adverse decisl-on by the State Tax Comnissl-on can only be lnst l tuEed under
Art lc le 78 of the Civi t  Pract ice laws and Rules, and niust be comnenced ln the
Supreme Court of  ehe State of New York, Albany County, wlthin 4 months from the
date  o f  th is  noL lce .

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. TaxatLon and Finance
Lar.* Bureau - l i t . igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet . i t . loner 's  Representa t ive
Norrnan Lippnan
Norman Lippnan & Co.
1995 Linden Blvd.
Elmont. ,  NY 11003
Taxlng Bureau' s Represent.at ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH BARCIA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax law for the Year 1978.

DECISION

Pet i t ioner ,  Joseph Barc ia ,  2700 T imbercreek  C i rc le ,  Boca Raton ,  F lo r ida

33431, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal i -ncome tax under Art ic le 22 of the Tax Law for the year 1978 (f i le No.

329t2).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr i l  19 ,  7982 a t  2 :45  P.M.  Pet . i t ioner ,  Joseph Barc ia ,  appeared by

Norman Lippman, P.A. The Audit  Divis ion appeared by PauI B. Coburn, Esq.

( I r v i n g  A t k i n s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audit

pet i t ioner for al imony

Division properly disal lowed the deduct ion claimed by

payments made to his former wife.

FINDINGS OF FACT

1. Pet i t ioner herein, Joseph Barcia, t imely f i led a New York State fncome

Tax Nonresident Return for the year 1978 on March 6, 7979. An amended return

for the year 1978 was f i led by pet i t ioner on May 3, 1"979. Both the or iginal

return and the amended return claimed a modification increasing Federal itemized

deduct ions by the sum of $3,940.00 for al imony payrnents made by pet i t ioner to

h is  fo rmer  spouse.
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2. 0n November 28, 1980, the Audit  Divis ion issued a Not ice of Def ic iency

to  pe t i t . ioner  fo r  the  year  L978,  asser t ing  tha t  an  add i t iona f  $318.68  o f  New

York State personal income tax was due together with interest.  The aforementioned

not ice was premised on an Audit  Divis ion let ter dated JuIy 7, 1980, where the

fol lowing explanat ion l ras offered:

al imony is not considered an al lowable adjustment
against New York income since i t  is not a direct expense
incurred with the product ion of your cl ient 's [pet i t ioner
Joseph Barc ia l  wages. "

3. Pet i t ioner was a nonresident of New York State for the enl i re tax year

1978,  wh i le  h is  fo rmer  spouse was a  res ident  o f  New York  S ta te .  Mr .  Barc ia 's

toLal wage income of $27,675.36 was derived solely from New York State sources

and was reported on his return as New York income. Pet i t ioner 's 1978 Federal

incone tax return claimed as an adjustment to income, the $31940.00 in al imony

payments made to his ex-wife.

4. Pet i t ioner argued that s ince his wage income was taxed in i ts ent i rety

by New York and since his former spouse, as a resident of New York, was required

by law to report and pay a tax on the alimony payments she received, that he is

ent i t led to claim said al imony payments as a deduct ion on his New York State

nonresident return.

CONCLUSIONS OI AId

A. That there is no provision in Art ic le 22 of the Tax f ,aw which permits

a nonresident taxpayer to increase claimed Federal  i temized deduct ions by a sum

equal to the al imony payments made to a former spouse. Tax Law sect ions 535(c)

and 615 (d )  .

B. That pursuant to the Tax Reform Act of 1976, the al imony deduct i-on was

moved from an i temized deduct ion to a deduct ion in determining adjusted gross

income.  In te rna l  Revenue Code sec t ion  62(13) ,  as  added by  Pub.  l .  No.94 '455,
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90 Stat .  1520,  1559 ( I976) .  That  pet i t ioner ,

return, properly claimed the al imony payments

to Internal Revenue Code section 62(13).

1978 Federal  income tax

adjustment to income pursuant

on his

as  an

C. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross income for that year,  subject to the modif icat ions

spec i f ied  by  sec t ion  672 o f  the  Tax  law.

D. That the adjusted gross income of a nonresident individual is def ined

by sect ion 632(a)(1) of the Tax Law as the net amount of income, gain, Ioss and

deduct ion enter ing into his federal  adjusted gross income, derived from or

connected with New York sources. Income and deduct ions from New York sources is

def ined by subdivis ion (b) of the same sect ion, as fol lows:

" (1 )  I tems o f  income,  ga in ,  loss  and deduct ion  der ived
from or connected with New York sources shal l  be those
items attr ibutable Lo:

.L

(B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on
in  th is  s ta te . ' r

E .  That  a l imony is  no t  a  deduc t ion  a t t r ibu tab le  to  pe t i t ioner 's

car r ied  on  in  th is  s ta te ,  w i th in  the  mean ing  o f  sec t ion  632(b) (1 ) (B)

Law. See Matter of Daniel  C. Maclean, Ner* York State Tax Comnission,

1981 and Matter of lance J. Fr iedsam, New York State Tax Commission,

7982

pro fess ion

of the Tax

May 15 ,

M a r c h  1 7 ,
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F. That the pet i t ion of Joseph Barcia is

dated November 28, 1980 is sustained, together

may be lawfully due and owing.

DATED: A1bany, New York

.r,ii l i f i 1983

denied and the Not ice

with such addit ional

of Def ic iency

interest as

STATE TAX COMMISS

f) ct tr'to

Concrn iss ioner  Fr ied lander  d issents in  accordance wi th  h is  appended
d issen ts  i n  t he  ma t te rs  o f  Lance  J .  F r i edsam and  S teven  M. 'Go ld r i ne
dated March L7,  1982 and No

k b*J\\--
CO}O,I]SSTONER


