
STATE OT NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Robert  Bambino. Arthur Braude
and Albert Devivo

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal fncome
Tax under Art ic le 22 of the Tax Law for the period
8/ r /78-4126/7e .

That deponent further says
herein and that the address set
of the pet. iL ioner.

Sworn to before me this
l8 th  day  o f  March ,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of TaxaLion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  Bambino, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Robert Bambino
115 Hard ing  St .
Massapequa Park ,  NY 11758

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exi lusive care and cui iody of
Lhe united states Postal  service within the State of New york.

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEI,{ YORK

STATE TAX COMMISSION

fn the Uatter of  the Pet i t ion
o f

Robert Bambino, Arthur Braude
and Albert Devivo AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the period
8 /  1 / 7 8 - 4 / 2 6 / t g  .

St.ate of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 18th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon JesseI Rothman the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jessel Rothman
170 Old Country Rd.
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and cusiody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
l8 th  day  o f  March ,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISS ION

ALBANY,  NEW YORK 12227

M a r c h  1 8 ,  1 9 8 3

Robert Barnbino
115 Hard ing  St .
Massapequa Park, NY 1 1 7 5 8

Dear Mr Bambino:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhaust.ed your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  rnay  be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t . ioner 's  Representa t ive
Jessel Rothman
170 O1d Count ry  Rd.
Mineo la ,  NY 11501
Taxing Bureau' s Representat ive



STATE OF NEI,I Y0RK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Period
B /  L l T B - 4 / 2 6 / t g  .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  l8 th  day  o f  March ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Arthur Braude, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Arthur Braude
1 1 4 1  E .  5 8 r h  S r .
Brooklyn, NY 77234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the united states Postal  service within the state of New york.

o f
Robert Bambino, Arthur Braude

and Albert Devivo AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  March ,  1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  Bambino, Arthur Braude
and Albert Devivo AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat i-on or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Period
8 / 1 / 7 8 - 4 / 2 6 / t g .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and Lhat on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Jessel Rothrnan the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jessel Rothman
170 Old Country Rd.
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that.  the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
l8 th  day  o f  March ,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 18 ,  19B3

Arthur Braude
7747 E.  58rh Sr .
Brooklyn, NY 11234

Dear  Mr .  Braude:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect. ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i t^uted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning Lhe computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

PeLit ioner '  s Representat ive
Jesse1 Rothman
170 01d Country Rd.
Mineo1a,  NY 11501
Taxing Bureau's Representat ive



STATE OF NEI'/ YORK

STATE TAX COMMISSION

fn the Matt .er of  the Pet i t ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the period
B / 1 / 7 8 - 4 / 2 6 / t g .

State of New York
County of Albany

David Parchuck, being duly sr,rorn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Albert  Devivo, the pet i t ioner in the within proceeding, bV
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Albert Devivo
124 Hard,ing St.
Massapequa, NY 11762

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post '  of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united states Postar service within the state of New york.

o f
Robert Bambino, Arthur Braude

and Albert Devivo AT'FIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That deponent further says
herein and that the address set
o f  the  peL i t ioner .

Sworn to before me this
18 th  day  o f  March ,  1983.

/rUTll0RIZED TC ADSTIiIiISTER
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  Bambino, ArLhur Braude
and Albert  Devivo AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the period
B/r l78-4 /26 / tg .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Jessel RoLhman the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jesse1 Rothman
170 01d Country Rd.
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the represenLat ive of the pet i t ioner.

Sworn to before me this
l8 th  day  o f  March ,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  1 8 ,  1 9 8 3

A1bert Devivo
124 Harding St.
Massapequa,  NY I I762

Dear  Mr .  Dev ivo :

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewi th .

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  7B o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the adninistrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany CounLy, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jessel Rothman
170 Old Country Rd.
Mineo la ,  NY 11501
Taxing Bureau' s Representat ive



STATE OF NEI|} YORK

STATE TAX COMMISSION

In the Matter the Pet i t ions

ROBERT BAMBINO, ARTHUR BMT]DE
and ALBBRT DE VIVO

for Redeterminat ion of Def ic iencies or for
Refund of Personal Income Taxes under Art ic le
22 of the Tax Law for the Period August 1, 1978
through Apr i I  26 ,  7979.

o f

o f

DECISION

Pet i t ioners ,  Rober t  Bambino ,  115 Hard ing  St ree t ,  Massapequa Park ,  New York

11762, Arthur Braude, 7741 East 58th Street,  Brooklyn, New York 17234 and

Albert  Devivo, 724 Harding street,  Massapequa Park, New York 11762, f i red

pet i t ions for redeterminat ion of def ic iencies or for refund of personal income

taxes under Art ic le 22 of the Tax Law for the period August 1, 1978 through

Apri l  26, 7979 (Fi le Nos. 29165, 29166 arrd 29t67).

A consol idated formal hearing was held before Robert  F. Mul l igan, Heari-ng

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York ,  New York  on  June 21 ,  1982 aL  1 :15  P.M.  The pe t i t ioners  appeared by

Jesse l  Rothman,  P .C.  (Freder ic  Schne ider ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Pau l  B .  Coburn ,  Esq.  (A lexander  l , le iss ,  Esq. . ,  o f  counse l ) .

ISSI]E

ldhether any of the pet i t ioners are l iable to a penalty under sect ion

685(g) of the Tax Law ar is ing from the fai lure of B & N Supermarket,  Inc. to

remit  personal income taxes withheld from i ts employees.

FINDINGS OF FACT

1.  0n  January  28 ,  1980

def ic iency and statements of

the Audit  Divis ion

def ic iencv to the

issued ind iv idua l  no t ices  o f

pe t i t ioners ,  Rober t  Bambino ,
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Arthur Braude and Albert  DeVivo,t  fo.  penalt ies under sect ion 685(g) of the Tax

law in connect ion with unpaid personal income taxes withheld from the employees

of B & N Supermarket,  Inc. The taxes due were for the period August 1, 1978

through December  31 ,  7978 in  the  amount  o f  $4 ,383.65  and the  per iod  January  1 ,

1 9 7 9  t h r o u g h  A p r i l  2 6 ,  7 9 7 9  i n  t h e  a m o u n t  o f  $ 3 , 3 6 0 . 9 4  f o r  a  t o t a l  o f  $ 7 , 7 4 4 . 5 9 .

2 .  B  & N Supermarke t ,  Inc .  ( " the  corpora t ion" )  was  incorpora ted  in

September ,  7977. The corporat ion operated one supermarket which opened on

October 6, 7977 and was located at 150 South l^/el lwood Avenue, Lindenhurst,  New

York. The store occupied about 7 r0AA square feet.  During the period at issue,

the  s to re  was open seven days  per  week,  f rom 8 :00  A.M.  to  6 :00  P.M. ,  except  on

Thursdays and Fridays when i t  remained open unt i l  9:00 p.M.

3. The corporat ion acquired the store f ixtures from pet i t ioner Arthur

Braude, who had purchased the f ixtures of a Bohack supermarket at a bankruptcy

auct. ion for $40,000.00. The corporat ion leased the same real property in which

the  Bohack  s to re  had been roca ted  f rom Bohack 's  fo rmer  rand lo rd .

4 .  Each o f  the  pe t i t ioners  owned one- th i rd  o f  the  corpora t ion 's  s tock .

Mr .  Bambino  served as  pres ident ,  Mr .  DeVivo  as  t reasurer  and Mr .  Braude as

vice-president and secretary. Mr. Bambino and Mr. DeVivo admitted they were

directors of the corporat ion. Mr. Braude is hereby found to have been a

director of the corporat ion, al though he test i f ied that he did not know i f  he

was a director.2 There !{ere no regular corporate meetings and the corporat ion

1 
Mt .  DeVivo 's  name was spe l led  "DeVi tLa"  in  the  Not ice  o f  Def ic iency  and

"DeVita" in the StaLement of Def ic iency. At the hearing, Mr. DeVivo acknowledged
not ice and waived the incorrect spel l ing.

2 
Sirr""  there were three shareholders, sect ion 702(a) of the Business

Corporat ion law would require that there be at least three directors. None of
the part ies indicated that any other person vlas a director of the corporat ion.
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appears to have operated on an informal basis.  AII  three pet i t ioners were

auLhorized to sign checks. Checks required a combinat ion of any two signatures.

5. Pet i t ioner Robert  Bambino managed the supermarket.  He had previous

experience as a supermarket manager.  He worked a f ive, s ix or seven day week,

depending on the circumstances. He was assisted by a grocery manager who was

in charge of the store in his absence. Mr. Bambino performed vir tual .Ly al l  of

the hir ing of employees and most of the f i r ing. The grocery manager was

sometimes involved in the f i r ing of employees. Mr. Bambino invested $15r000.00

in the corporat ion, receiving in return the aforementioned one-third stock

in te res t ,  p lus  no tes .  He rece ived a  sa la ry  o f  $300.00  to  $400.00  per  week,  bu t

drew no salary for about two weeks immediately preceding the closing of the

store. He received no dividends on his stock and the notes q/ere never paidby

the corporat ion.

6. Pet i t . ioner Albert  DeVivo is Robert  Bambino's uncle. He invested

$45 '000.00  in  the  corpora t ion ,  rece iv ing  no tes  payab le  over  a  f i ve  year  per iod

in addit ion to his one-third stock interest.  He was employed as a postal

worker and was not involved in the day-to-day operat ion of the store. He drew

no salary from the corporat ion. Mr. DeVivo received no dividends on his stock

and the notes were never presented for payment.  Mr. DeVivo's wife worked in

the  s to re ,  earn ing  a  sa la ry  o f  about  $300.00  per  week.  He genera l l y  d rove  h is

wife t .o work and picked her up, al though sometimes she would r ide with Mr. Bambino,

who resided across the street f rom the DeVivos. Mr. DeVivo would stop at the

store two or three t imes per week for f i f teen minutes to two hours. Mr. DeVivo

test i f ied that he rarely discussed store business with his nephew and that he

was not aware of withholding tax problems unt i l  JuIy or August,  1978, when

Mr. Bambino told him that they had to get a loan to pay taxes. Mr. DeVivo's
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test i -mony as to the books, records and f inancial  condit ion of the corporat ion

was vague.

7. Pet i t ioner Arthur Braude was noL involved in the day to day operat ion

of the supermarkeL. He test i f ied that his role was that of  an investor.  As

noted in Finding of Fact "3",  he was instrumental  in start ing up the business.

When the supermarket opened, Mr. Braude was about 70 years of age and resided

about an hour 's dr ive away, in Brooklyn. About six to eight months later,

Mr. Braude opened another store in Brooklyn with partners. He visi ted the

Lindenhurst store about once every two to three weeks. Mr. Braude drew a

salary of about $125.00 per week up unt i l  Lhe t ime the corporat ion developed

f inanc ia l  d i f f i cu l t ies .  In  add i t ion  to  the  $40,000.00  wor th  o f  asse ts  Mr .  Braude

t rans fer red  to  the  corpora t ion ,  he  invesLed an  add i t iona l  $10r000.00 .  He

rece ived h is  one- th i rd  s tock  in te res t ,  p lus  a  no te  fo r  g501000.00 .3  He rece ived

no dividends on the stock and nothing has been paid on the notes.

In his test imony, Mr. Braude, l ike Mr. DeVivo, was vague as to the

f inancial  af fairs of the corporat ion: he claimed that he did not know whether

the corporat ion f i led income tax returns; that he never had occasion to examine

corporate books and records; and that he did not know that the corporat ion owed

taxes to New York State.

8. The corporation had between twenty-five and thirty-five employees at

any one t ime. Every employee was paid weekly by check. At the end of each

week, Mr. Bambino (or someti-mes Mrs. DeVivo or a cashier) would total  up the

hours  worked by  each employee and ca l l  the  f igures  in  to  A .D.P.  Payro l l  Serv ices ,

which would automatical ly prepare the checks with facsimi le signatures.

3 ta is noted that t reatment of the three pet i t ionersr contr ibut ions as
Ioans would infer that the corporat ion was formed without capital  investment.
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9. The corporat ion had engaged an accountant who was to prepare the tax

returns. Mr. Bambino test i f ied that one reason the corporat ion fai led was

because the accountant did not come in once a month as he had agreed to, but

rather once every two and one-half  to three months and, as a result ,  he (Mr. Bambino)

was unaware of the true f inancial  condit ion of the corporat ion. Mr. Bambino

test i f ied that he f i rst  became aware that the corporat ion was in f inancial

trouble when he was cal led by the corporat ion's bank to be told that the

checking account was overdrawn. He claimed that the accountant was of no

ass is tance and had to  be  rep laced.

10. In JuIy or August,  1978, short ly af ter the t ime when the f inancial

di f f icul t ies surfaced, Mr. Barnbino told Mr. DeVivo and Mr. Braude that addit ional

funds were needed. The corporat ion then borrowed $25r000.00 from a nearby

Chemical Bank branch. The loan was guaranteed by the three pet i t ioners. Most,

i f  no t  a l l  o f  the  proceeds o f  the  loan were  used to  pay  tax  l iab i l i t . ies .

11 .  Because o f  f inanc ia l  d i f f i cu l t ies ,  the  pe t i t ioners  dec ided tha t  the

store should be sold. A buyer r^ras found and i t  was agreed that the buyer would

assume an ex is t ing  debt  to  a  da i ry  supp l ie r  and pay  an  add i t iona l  $25,000.00 .

Whi le the transact ion was pending, certain creditors forced the corporat ion

into involuntary bankruptcy. The store was closed in late Apri l ,  1979 and the

$25 '000.00  pa id  by  the  buyer  was s t i l l  be ing  he ld  by  a  L rus tee  as  o f  the  da te

of the hearing.

12 .  The l iab i l i t y  o f  pe t i t ioner  Rober t

Pet i t ioners Arthur Braude and Albert  DeVivo,

merely investors and co-owners and were not

of the business and therefore should not be

Bambino was conceded at the hearing.

however, claimed that they were

involved in the day-to-day operat ion

h e l d  l i a b l e .
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CONCTUSIONS OF IAI,I

A. That subsect ion (g) of sect ion 685 of the Tax Law provides that any

person required to col lect,  t ruthful ly account for,  and pay over personal

income tax who wi l l fu l ly fai ls to do so, or who wi l l fu l ly at tempts in any

manner to evade or defeat the tax or the payment thereof,  shal l  be l iable to a

penalty equal to the t .otal  amount of the tax evaded, or not col lected, or not

accounted for and paid over

Subsec t ion  (n )  o f  sec t ion  685 o f  the  Tax  Law prov ides ,  in  par t ,  tha t

for purposes of subsect ion (g) the term "person" includes an off icer or employee

of any corporat ion who as such off icer or employee is under a duty to perform

the act in respect of which the violat ion occurs.

B. That each of the three pet i t ioners were persons required to col lect,

t ruthful ly account for and pay over personal income Laxes withheld from the

employees of B & N Supermarket,  Inc. and wi l l fu l ly fai led to do so, within the

meaning and intent of  sect ion 685(g) of the Tax Law. The pet i t ioners were

off icers and directors of the corporat ion and each owned one-third of i ts

shares and held corporate notes. Pet i t ioner Robert  Bambino act ively managed

the business and his l iabi l i ty has been admitted. Pet i t ioners Arthur Braude

and Albert  DeVivo have not sustained the burden of proof imposed by sect ion

689(e)  o f  the  Tax  Law to  show tha t ,  in  the  face  o f  the i r  respec t ive  o f f i ces ,

their  ownership interests and their  interests as creditors,  that they were not

under a duty to see to i t  that al l  personal income taxes were properly remit ted

to the State of New York. Abdicat ion of the responsibi l i t ies of an off ice wi l l

not overcome this burden. Moreover,  vague test imony as to the f inancial

affairs of a corporat ion by individuals with substant ial  investments in the

business certainly adds nothing to the credibi l i ty of  their  c lains.



C. That the pet i t ions

are denied and the not ices

DATED: Albany, New York

MAR 1 B i983

- 1  -,

of  Robert  Bambino. Arthur Braude and Albert  DeVivo

of  de f ic iency  are  sus ta ined.

STATE TAX COMMISSION

" '  
Fzi. ._;c.(,  ( , /r(  (  t t_

PRESIDENT


