
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

. BakalPeter
AFFIDAVIT OT MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Years  1976 & 1977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Peter A. Bakar,  the pet i t ioner in the wiLhin proceeding,
by enclosing a true copy thereof i -n a securery sealed postpaid wrapper
addressed as  fo l lows:

Peter A. Bakal
32 Sunnyside Rd.
Scotia, NY L2302

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before rne this
6 th  day  o f  May,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1??27

May 6,  1983

Peter A. Bakal
32 $unnyside Rd.
Scotia, NY 12302

Dear  Mr .  Baka l :

Please take not ice of the Decision of the State Tax Commission enclosed
herer+ith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the Stat.e Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone /t (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Usher Fogel
1 Columbia Place
Albany, NY 12207
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

PETER A. BAKAI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years 1976 and L977.
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DECISION

Peti t ioner,  Peter A. Bakal,  32 sunnyside Road, scot ia,  New york 12302,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years 7976 and 1977 (File

No. 28936).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax commission, Bldg. / /9,  State Campus, Albany, New

York, on January 19, L982 at 10:00 A.M. pet i t ioner appeared by usher Fogel,

Esq.  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Har ry  Kad ish ,  Esq. ,

o f  counse l ) .

ISSUES

I. Idhether the Audit  Divis ion properly disal lowed rental  losses claimed

by pet i t ioner for the years 1976 and, 1977.

I I .  Whether the Audit  Divis ion is bound to accept the results of an

examination conducted by the Internal Revenue Service.
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FINDINGS OF FACT

1.  Pet i t ioner  here in ,  Peter  A .  Baka l ,  together  w i th  h is  w i fe ,  Margare t  H.
'l

Bakal^,  t imely f i led separate New York State income tax resident returns for

the years 7976 and 7977 on combined forms IT-208. For each of the years at

issue'  pet i t ioner claimed a loss generated from the rental  of  a house located

in Key Biscayne, Flor ida. The claimed rental  loss in 7976 totaled $6, '1.38,47,

wh i le  the  c la imed loss  in  7977 amounted to  913,250.00 .

2 .  On October  4 ,  1979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to pet i t ioner for the years 7976 and 1977, assert ing that an addit ional $21806.57

of personal income tax was due, together with interest of  $44A.94, for a total

due of $31247.57. The aforementioned Notice of Def ic iency was premised on a

Statement of Audit  Changes dated May 15, 7979, wherein losses claimed for '1,976

and 7977 on rental  property located in Key Biscayne, Flor ida were disal lowed.

The losses vrere disal lowed pursuant to sect ion 2804 of the Internal Revenue

Code and,  fo r  the  year  1977,  the  loss  was a lso  d isa l lowed as  be ing  a  non-bus iness

loss pursuant to sections 162 and 272 of the rnternal Revenue code.

3 .  On November  1 ,  19V4,  pe t i t ioner  purchased a  res idence loca ted  a t  520

S. Mashta Drive, Key Biscayne, Flor ida (hereinafter rrFlor ida dwel l ing") for

approx imate ly  $210r000.00 .  T i t le  to  sa id  p roper ty  was he ld  in  pe ter  A .

1̂  
Margaret M. Bakalts name appears on the pet i t ion for redeterminat ion and on

a major i ty of the papers submitted by both part ies. The statutory Not ice of
Def ic iency  was issued to  t 'Baka l ,  Pe ter  A .  &  M. r t .  The tax  asser ted  due in  the
Notice of Def ic iency was based on the disal lowance of losses which were claimed
ent irely by Peter A. Bakal on his separate returns. Since separate returns
were f i led and the adjustments in quest ion pertain solely to Peter A. Bakal,
Margaret M. Bakal is considered to be neither a pet i t ioner nor a party to this
proceed ing .
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Bakal 's name only.  f rulediately after i ts purchase, pet i t ioner placed the

Flor ida dwel l ing with The Keyes Co.,  a rental  agency and realtor located in Key

Biscayne, Flor ida. From 1974 through 7977 the Flor ida dwel l ing was cont inuously

listed for rent and rented through The Keyes Co. The Florida dwelling was

extensively advert ised by pet i t ioner in professional journals and in real

estate publ icat ions by The Keyes Co.

4- On November 9, 7976, pet i t ioner transferred the Flor i , l la dwel l ing to

the  Peter  A .  Baka l  Trus t  da ted  September  21 ,  1976 (here ina f te r r f the  t rus t ' r ) .

The rental loss claimed for the year 1976 on the Florida dwelling represented

the income earned and expenses incurred on said property from January L, 1976

to  November  8 ,  1976.  Gross  ren ts  rece ived to ta led  $11r750.00 ,  wh i le  c la ined

e x p e n s e s  t o t a l e d  $ 1 7 , 8 8 8 . 4 7 .

5. During the year 1976 pet i t ioner and his spouse personal ly used the

Flor ida dwel l ing for a total  of  15 days, whi le i t  was rented to others for a

total  of  82 days. Pet i t ioner asserted that one-half  of  the 15 days spent at

the Flor ida dwel l ing in 1976 were spent there making repairs to the property.

ft was argued that the days spent at the Florida dwelling making repairs should

not be considered as days of personal use for the pu{poses of sect ion 280A(d)

of the Internal Revenue Code. No documentary or other credible evidence was

adduced at the hearing to support the number of days actually spent working at

the Florida dwelling or the number of hours actually spent each day making

repairs or renovat ions.

6. The Peter A. Bakal Trust dated September 21, 1976 was an irrevocable

inter vivos trust.  Pet i t ioner Peter A. Bakal,  as sett lor,  retained no rever-

sionary interest in the trust. The entire net income from the trust was

payab le  to  o r  fo r  the  benef i t  o f  pe t i t ioner ts  spouse.  Pet i t ioner 's  cer t i f ied
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publ ic accountant,  Mr. Al fred Moskowitz,  $ras appointed trustee. The trust

agreement granted the trustee broad powers, with the except ion of Art ic le I I I ,

which provided that the trustee could not sell any real property owned by the

trust estate without wri t ten consent from pet i t ioner.

7. 0n November 9, 1976, pet i t ioner sold and conveyed the Flor ida dwel l ing

to the trust for approximately 92251000.00. 0f the total  purchase pr ice,

$3 '004.00  was pa id  in  cash,  an  ex is t ing  mor tgage o f  $681995.19  was assumed by

the  t rus t  and the  ba lance,  to  w i t  $1531000.00 ,  was  secured by  a  rnor tgage

provided by pet i t ioner.  Pet i t ioner elected to report  the gain real ized on the

sale of the Flor ida dwel l ing on the instal lment basis.

8. Concurrent with the sale of the Flor ida dwel l ing to the trust,  pet i t ioner

and his wife entered into a ttResidence lease"2 with the trust whereby they

leased the Flor ida dwel l ing for a term of one year beginning on November 9,

L976. The lease provided for an opt ion to renew and the agreed monthly rental

was set at  $2'000.00. The lease was signed by pet i t ioner and his wife,  hovrever,

the trustee did not s ign the lease on behalf  of  the trust.

9.  After enter ing into the residence lease with the trust for the rental

of the Flor ida residence, pet i t ioner sublet said residence on a weekly,  bi-weekly

or monthly basis.  He cont inued to ut i l ize the services of The Keyes Co. rental

agency and to hold the property for rental purposes in the same manner as

before the property was sold to the trust.

2 
Thu residence lease ident i f ied the landlord as the Peter A. Bakal Trust

Dated July 21'  1976. I t  is presumed that the creat ion date of JuIy 21, L976
represents a typographical  error as the trust instrument hras actual ly executed
on September 21.- 1976.
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10. For the year L977 pet i t ioner rented the Flor ida dwel l ing t .o others for

90 days and personal ly used the dwel l ing for 7 days. The Flor ida dwel l ing, in

L977, generated gross rental  income of $6r750.00 and, after deduct. ing a claimed

$ 2 0 ' 0 0 0 . 0 0  s u b l e t  e x p e n s e ,  a  n e t  l o s s  o f  $ 1 3 1 2 5 0 . 0 0  r e s u l t e d .  T h e  $ 2 0 , 0 0 0 . 0 0

sublet expense represented the monthly rental payments made to the trust

pursuant to the residence lease dated November 9, 7976. The fol lowing chart

represents a breakdown of the actual rental payments made by petitioner to the

t rus t .

DATE

7 /78 /77
2 /7  / 77
316/77
3 /s7 /77
s /2 /77
6 /  e  /77
11 /4 /77
77/2s/77
TOTAI

AHOI]NT

$  2 ,000 .00
2  , 000 .  00
2 ,000 .  00
2 ,000 .00
2 ,000 .00
2 ,000 .  0o
2 ,000 .  00
6 ,000 .00

$2o,  ooo.  o0

11. At the hearing held herein, pet i t ioner test i f ied that dur ing the peak

rental  months, January through Apri l ,  he could get up to $31000.00 rent per

month for the Florida dwelling and that during the summer months the rent would

go as low as $800.00 per month. Pet i t ioner further test i f ied that as of the

date of the hearing, January 19, L982, the Flor ida dwel l ing, for property tax

purposes ,  had an  assessed va lua t ion  o f  $580,000.00  and tha t  sa id  dwe l l ing  had

a marke t  va lue  o f  be tween $800,000.00  and $900,000.00 .

72. Pet i t ioner 's 1977 U.S. Individual Income Tax Return was audited by the

fnternal Revenue Service. As the result  of  said examinat ion, rental  income was

increased by  $1r140.00 .  For  the  year  1977 pe t i t ioner rs  schedu le  o f  income f rom

rents indicated that a total  of  seven (7) rental  propert ies were maintained.

The record  does  no t  d isc lose  wh ich  o f  the  seven (7 )  p roper t ies  the  $1r140.00
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increase in rental  income was appl icable to.  Pet i t ioner maintains that the

Internal Revenue Service examined the propriety of the rental loss clained on

the Flor ida dwel l ing for L977 and that said loss was accepted without adjustment.

Pet i t ioner argued that the concept of Federal  conformity was appl icable in this

matter and since the Internal Revenue Service accepted the rental loss on the

Flor ida dwel l ing, that the Audit  Divis ion should do l ikewise.

CONCI.USIONS OF TAW

A. That for the year '1.976 peLit ioner 's personal use of the Flor ida

dwelling exceeded the greater of 14 days or 10 percent of the nr.uber of days

said dwel l ing was rented at a fair  market value. Accordingly,  pet i t ioner is

considered to have used the Flor ida dwel l ing as a residence within the meaning

and intent of  sect ion 280A(d) of the Internal Revenue Code. That pet i t ioner

has fai led to sustain the burden of proof under sect ion 689(e) of the Tax law

to show that one-half  of  the 15 days of personal use of the Flor ida dwel l ing in

1976 were spent there engaged in repairs and maintenance on a substant ial ly

fu I l  t ime bas is .

B. That sect ion 280A(c)(5) of the Internal Revenue Code l imits the amount

of a deduct ion al lowable on a rental  dwel l ing used by the taxpayer as a residence

to an amount not in excess of the gross income real ized from the rental  property.

That the Audit Division has properly limited the deductions allowable on the

Florida dwelling to the amount of total rental income realized from said

dwel l ing. That the claimed rental  loss for 7976 of $6,138.47 has been properly

d isa l lowed.

C. That sect ion 697 (b) of the Tax law provides:

r fThe tax commission for the purpose of ascertaining the correctness
of any return, or for the purpose of making an est imate of taxable
income of any person, shall have power to examine or to cause to have
examined, by any agent or representat ive designated by i t  for that
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purpose, any books, papers, records or memoranda bearing upon the
matters required to be included in the return, and may require the
attendance of the person rendering the return or any off icer or
employee of such person, or the attendance of any other person having
knowledge in the premises, and may take testimony and require proof
mater ial  for i ts information, with power to administer oaths to such
person or  persons .  t t

D. That pursuant to 20 NYCRR 153.4 the Tax Commission is not required to

accept as correct any Federal change in taxable income but may conduct an

independent audit  or invest igat ion. Addit ional ly,  i t  has not been shown that

the change made to rental incorne for 7977 by the Internal Revenue Service was

applicable to the Florida dwelling or that the Internal Revenue Service examined

the propriety of the loss claimed on said dwel l ing.

E.  That  fo r  the  year  1977 pe t . i t ioner rs  persona l  use  o f  the  F lo r ida

dwelling did not exceed the greater of 14 days or 10% of the number of days

said dwel l ing was rented at a falr  market value. Accordingly,  the Flor ida

dwel l ing is not considered to have been used by pet i t ioner as a residence for

the year L977 and rental expenses for said year cannot be limited to the amount

of rental income using the provisions of section 2B0A of the Internal Revenue

C o d e .

F. That the rental  loss claimed for the year 1977 on the Flor ida dwel l ing

has been properly disal lowed as an act iv i ty not const i tut ing a trade or business

( I .R .c .  $162)  and an  ac t iv i t y  no t  engaged in  fo r  p ro f i t  ( r .R .c .  g183 and

Treasury  Regu la t ion  51 .183-1(d)  and 51 .183-2) .  That  on  November  9 ,  7976,

petitioner entered into the residence lease with the trust whereby the Florida

dwel l ing  was leased fo r  a  per iod  o f  one year  a t  a  month ly  ren ta l  o f  $21000.00 .

In  7976 pe t i t ioner  rea l i zed  gross  ren ta l  income o f  $11r750.00  and in  1977 gross

rental  income totaled $6r750.00. Pet i t ioner 's ordn test imony revealed that for

the four (4) prime months of the year the Florida dwelling was offered for rent
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at a rate of $3,000.00 per month and that thereafter the rnonthly rental  would

go as low as $800.00 per month. Assuming, arguendo, a 1007" occupancy rate'

pet i t ionerts gross rental  income could not possibly have exceeded the total

yearly lease payments of $24,000.00. Also, i t  cannot be said that pet i t ioner

entered into the residence lease with a prof i t  mot ive. I t  stralns al l  eredibl l i ty

and reason to hold that a prof i t  mot ive existed where a taxpayer entered into a

lease providing tor $24,000.00 in lease pa)rments where in the previous year the

ren ta l  p roper ty  had produced gross  ren ta l  income o f  on ly  $11,750.00 .

G. That the sale and contemporaneous leaseback of the Flor ida dwel l ing

cannot  be  recogn ized fo r  tax  purposes .  (See:  Mathews e t  a1 .  v .  Cosm. ,  520 F .

2d ,323,  Cer t .  den ied  424 lJ .S .  967;  Yan Zandt  v .  Comm. ,  341 F .  2d ,  440,  Cer t .

den ied  382 U.S.  814;  Fur rnan v .  Cornrn . ,  45  T .C.  360,  a f f  'd  381 F .  2d  22 ;  VJ i les  v .

C o m m . ,  5 9  T . C .  2 8 9 ,  a f t t d  7 4 - l  U . S . T . C .  5 9 3 7 9 ) .  T h a t  s a i d  t r a n s a c t i o n  i s  n o t

recognized for the fol lowing reasons:

1) That the record does not disclose any legi t imate buslness

purpose for the sale and leaseback of the Flor ida dwel l ing and the

transact ion as a whole laeks economic real l ty.

2) That the $2,000.00 per month rental  provided for in the

residence lease was not reasonable.

3) That no payment of rent was made by pet i t ioner to the trust

for the months of November, 1976 and December I976. Addit ional ly,

the rent was in arrears for four months fron July,  L977 through

October ,  L977.  That  the  res idence lease da ted  November  9 ,  1976 was

not executed by the trustee on behalf  of  the trust and the trust

j -nstrument prohibi ted the trustee from sel l ing any real property

owned by the trust.
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A1l of  the above raise ser ious quest ions as to the true independence

of  the  t rus tee .

H. That the pet i t ion of Peter A. Bakal is denied and the Not ice of

Def lc iency dated October 4, 1979 is sustained, together with such addit ional

interest as may be lawfully due and owing.

DATED, Albany, New York STATE TAX COMMISSI0N

tv|AY 0 6 1983
PRESIDENT

SSIONER


