
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Mart in R. & Margueri te M.

for Redeterminat ion of a Def ic iency or
of Personal fncome Taxes under Art ic le
Tax Law and Chapter 46, Ti t le U of the
Administrat ive Code of the City of New
the Years L977 & 1978.

Baer

for Refund
22 of Lhe

York for

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said vrrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says Lhat she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21s t  day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Mart in R. & Margueri te M. Baer,  Lhe pet i t ioners in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mar t in  R.  &  Marguer i te  M.  Baer
Curiosi ty Lane
Bssex, CT 06426

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Post.al  Service within the State of New York.

That deponent further says
herein and Lhat the address set
o f  the  pe t i t ioner .

Sworn to before me this
21sL day  o f  October ,  1983.

AIi i iJOI?] ZJ:,IJ TO ADMI}IISTER
uhi'lili rrililSUAIIIi' I'0 I,AX LAW
StrOi' IUI{ 174



STATB OF NEId YORK

STATE TAX COMMISSION

Mar t in  R.  &  Marguer i te  M.

for Redeterminat ion of a Def ic iency or
of Personal Income Taxes under Art ic le
Tax Law and Chapter 46, Ti t le U of the
Administrat ive Code of the City of New
the Years  1977 & 1978.

In the Matter of the Pet i t ion
o f

Baer

for Refund
22 of the

York for

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says t .hat she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21s t  day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert . i f ied mai l  upon Albert  Carmen the representat ive of the pet i t ioners in the
wi th in  p roceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lows:

Albert  Carmen
Carmen & Pearl
59'25 Kissena BIvd.
F lush ing ,  NY 11355

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
2 1 s t  d a y  o f  O c t o b e r ,  1 9 8 3 .

AUTIIONIZBD ?O ADI'JIII{ISTER
OAil-is PL,BSUAiII TO TAX LAW
SECTIOI{ 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oc tober  21 ,  1983

Mart in  R.  & Marguer iLe M.  Baer
Curiosity Lane
Essex ,  CT  06426

Dear  Mr .  &  Mrs .  Baer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law and chapter 46, Ti t le u of the
Administrat ive Code of the City of New York, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be insLituted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - tr i t igat. ion Unit
Building //9 State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat. ive
Albert  Carmen
Carmen & Pearl
59-25 Kissena Blvd
Flushing, NY 11355
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f :

MARTIN R. and MARGUERITE M. BAER : DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of Personal Income Taxes under Article 22
of the Tax Law and Chapter 46, Tl t le U of the :
Administrat lve Code of the City of New York for
the Years 1977 and 1978. :

Pet i t ioners, Mart in R. and Margueri te M. Baer,  Curiosi ty Lane, Essex,

Connecticrrt 06426, filed a petition for redetermination of a deficiency or for

refund of personal- lncone taxes under Artlcle 22 of the Tax Law and Chapter 46'

Tl t le U of the Administrat ive Code of the City of New York for the years 1977

and 1978 (Fi le t ' to.  33522).

A formal hearlng was held before Robert  Couze, Hearlng Off lcer,  at  the

off ices of the State Tax Comrnisslon, Two Worl-d Trade Center,  New York, New

York, on January 19, 1983 at 1:45 P.M. Pet i t ioner appeared by Carmen & Pearl '

C ,P.A. rs  (A lber t  Carmen,  C.P.A. ) .  The Aud i t  D iv is ion  appeared by  Pau l  B .

Coburn ,  Esq.  (Kev in  A .  Cah lL l ,  Esq. ,  o f  eounse l ) .

ISSUE

llhether pet i t ioners, as nonresidents, properly al located New York source

lncome to New York.

FINDINGS OF FACT

' 1. On February L7, 1981, the Audit  Divis lon issued a Statement of Personal

Income Tax Audit Changes against petitioners Martin R. and Marguerlte M. Baer'

al l -eging addit ional income tax due of $4,235.06 p]-us interest and $3,667.82
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plus lnterest for the 1977 and 1978 taxable years, respect ively.  The fol lowing

explanation rras provided:

I 'S lnce  you fa i led  to  rep ly  to  our  le t te r  da ted  9 l8 l8 } ,
allocation of wage and sal-ary income for New York State and
New York City purposes ls dlsal lowed in ful l . "

2.  The Audit  DLvision lncteased pet i t lonerst New York State taxable

lncome fox 1977 by $28,202.05 based upon the fol lowlng computat ion:

CLAIMED CORRECTED ADJUSTMENTS

Wages,  Sa la r ies ,  e tc .
Exemptions
N.Y. I tennlzed Deduct lons
Standard Deduct ionr
TOTAL ADJUSTMENTS

Wages,  Sa la r ies ,  e tc .
Exemptlons

3. The Audit  Divis ion increased pet i t ionerst New York State taxable

income for 1978 by $29,52O.37 based upon the folLowlng computat lon:

CLAIMED CORRECTED ADJUSTMENTS

$19 ,911 .00
320 .00

1  ,  066 .  00
-0-

$19 ,912 .00
375 ,00

$50 ,  000 .  00
872.95
-0-

2 ,  400 .  00

$50 ,  000 .  00
942.63

$30 ,089 .00
(s52.es)

1 ,066 .00
(2 ,4oo.  o0)

$29,202.05

$30,088 .00
(s67 .63)wTOTAL ADJUSTMENTS

The Audit Division recomputed petitioner

earnings tax based on New York City wages

in  i ssue.

I- 
The Audlt Division allowed a

i temized deduct ions since the New
standard deduct ion.

Mart in R. Baerrs New York City nonresldent

o f  $50,000.00  fo r  each o f  the  years

4. On Aprl l  1,  1981, the Audit  Divls ion issued a Not ice of Def ic iency

against pet i t ioners alLeglng a tax def ic iency of $7,902.88 plus interest for

the 1977 and 1978 tax years combined.

5. PetltLoner Martin R. Baer is the sole employee and shareholder of

l"{art in Baer & Co.,  Inc.r  a Delaware corporat ion with an off ice in New York

City.  The corporat ion, according to i ts Cert i f icate of Incorporat lonr engages

standard deduction in l-ieu of
York itemized deductions rtere

the New York
less than the
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ttin the general business of lmport and export of nerchandise of every kind and

descript ion, speciaLLzLng in anlnal by-products.. ." .

6. Petltioners filed Forms TT-203/209, New York State Income Tax Nonresident

Returns, with Forms NYC-203, NonresJ.dent Earnlngs Tax Returns for the Clty of

New York, for 1977 and 1978, and reported that pet i t ioner Mart in R. Baer,

during each year at issue, worked 90 days in New York State/Clty and 136 days

outside New York State/City on behalf  of  Mart in Baer & Co.,  Inc. The al leged

deflciencies described in Finding of Fact "lt ', gga5g., resulted from the disallow-

ance of the allocation of Marttn R. Baerts wage and salary ineome on the basis

of days worked outslde New York State/City.

7. The Audit Dl-vLsion conceded that the alleged deficiencies should be

reduced to $6,277,99 plus lnterest,  s lnce pet i t ioner Mart in R. Baer substant iated

that he spent 23 days and 34 days out of the Unlted States on behalf of hls

employer,  Mart in Baer & Co.,  Inc. dur ing 197 7 and 1978, respect ively.

8. Petitlonerst representatlve argued that the Audlt Divlsion l-n deternining

the al leged def lc iencles herein treated pet l t ioners as residents of New York.

Howeverr the Audit DlvLsion conceded that petitioners were Connecticut residents.

9. Pet i t ioner introduced evidence to show that buslness correspondence

hras sent to pet i t loner Mart in R. Baer at his home address in Essex, Connect lcut.

However,  pet i t ioners fal- led to establ ish that Mart in Baer & Co.,  Inc. had a

bona f ide corporate off ice in Connect lcut.

10. PetLt ioners were not present at the hearing herein and did not of fer

testlmony under oath.

CONCLUSIONS OF LAW

A. That pursuant to sect ion 632 of the Tax Law and sect lon U46-2.0 of the

Admlnistrative Code of the Clty of New York, nonresj.dents of New York must Pay

taxes on net lncome derived from or connected with New York sources.
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B. That rra nonresident who performs services in New York or has an office

in New York ls allowed to avold New York State tax liabiJ-tty for services

performed outside the State only lf they are performed of necessity ln the

service of the employer."  Matter of  Speno v. Gal l -man, 35 N.Y.zd,256, at 259.

C. That petitioners dld not shoulder their burden of proof under section

689(e) of the Tax Law and sect ion U46-39.0(e) of the Adnlnlstrat ive Code of the

City of New York to show that petitloner Martin R. Baer perforned servlces

outslde New York State of necessity ln the service of his enployer other than

to the extent noted in Flndlng of Faet t'7tt, 
Slg. In addition, petitioner

fai led to establ- ish that Marttn Baer & Co.,  Inc. maintained a bona f ide off ice

in Connect icut to just i fy an alLocat ion of wages and saLary.

D. That the pet i t ion of Mart in R. and t larguerl te M. Baer is granted to

the extent noted in Finding of Fact t t7t t ,  supra, and, in al l  other respects, is

denled.

DATED: Albany, New York STATE TAX COMMISSION


