
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions
o f

Stanley N. Ausbrooks & Virginia Ausbrooks

for Redeterminat ion of Def ic iencies or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law for the Years 7971., 7972 and 1977 and Chapter
46, Ti t . le U of the Administrat ive Code of the Cirv
o f  New York  fo r  the  Year  1977.

AFFIDAVIT OF MAIIING

Slate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 13th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Stanley N. & Virginia Ausbrooks, the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Stanley N. & Virginia Ausbrooks
7529 BaLtusrol lane
Charlotte,  NC 28210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
13 th  day  o f  Ju Iy ,  1983.
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AUTIIORIZED TO AbUrNrSrgN
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SECTION 174

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said l i t rapper is the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  13 ,  1983

Stanley N. & Virginia Ausbrooks
7529 Baltusrol Lane
Charlotte,  NC 28270

Dear  Mr .  & Mrs .  Ausbrooks :

Please take not ice of  the Decis ion of  the State Tax Comrniss ion enclosed
herewi th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 7B of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building 1f9 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph H. Murphy
Hancock, Est.abrook, Ryan, Shove & Hust
1400 MONY PLaza
Syracuse, IW 13202
Taxing Bureau's Representat ive



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter the Pet i t ions

STANIEY N. AUSBROOKS and VIRGINIA AUSBRO0KS

for Redeterminat ion of Def ic iencies or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1971, 1972 and 7977
and Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Year 1977.

o f

o f

DECISION

Peti t ioners, Stanley N. Ausbrooks and Virginia Ausbrooks, 7529 Bal- luusrol

Lane, Charlot te,  North Carol ina 28210, f i led pet i t ions for redeterminat ion of

def ic iencies or for refund of New York State personal income tax under Art ic le

22 of the Tax Law for the years 79771 7972 and 7977 and New York City nonresident

earnings tax under Chapter 46, TiLIe U of the Adrninistrat ive Code of the City

o f  New York  fo r  the  year  1977 (F i le  Nos.  OI4ZI  and 35241) .

A formal hearing was held before James Hoefer,  Hearing Off icer,  at  the

off ices of the state Tax commission, state campus, Bui lding 9, ALbany, New

York ,  on  August  31 ,  1982 aL  1o :30  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

January 24, 1983. Pet i t ioners appeared by Hancock, Estabrook, Ryan, shove &

Hust  (Joseph H.  Murphy  and E.  Parker  Brown,  Esqs . ,  o f  counse l ) .  The Aud i t

D lv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Bar ry  M.  Bres le r ,  Esq.  ,  o f  counse l ) .

ISSUES

I. Whether partnership losses claimed on pet i t ioners r  returns were

properly disal lowed by the Audit  Divis ion on the basis that said partnerships

were noL carrying on a business, t rade, profession or occupat ion in New York

State and New York City and that,  therefore, the partnership losses were not

derived from or connected with New York sources.
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I I .  Whether the aforementioned partnership losses, i f  determined to be

derived from or connected with New York sources, can be properly disal lowed as

act iv i t ies not engaged in for prof i t .

I I I .  Idhether the Audit  Divis ion has sustained the burden of proof to show

that the assert . ion of a greater def ic iency against pet i t ioner for the year L972

was proper .

FINDINGS OF FACT

1. Pet i t ioners herein, Stanley N. Ausbrooks and Virginia Ausbrooksl,

t imely f i led New York State income tax nonresident returns for the years 1971

and 1972 and New York State and New York City nonresident returns for the year

1977 .  0n the New York State returns, pet i t ioner reported as New York source

income his distr ibut ive share of partnership incorne received from Peat,  Marwick,

Mitchel l  & Company (hereinafter "PMM"),  to the extent that his distr ibut ive

share of partnership income was al located to New York State sources on PMM's

partnership returns. Also included in the computat ion of total  New York income

for  the  years  a t  i ssue were  pe t i t ioner ts  d is t r ibu t ive  share  o f  income or  losses

derived from four (4) l imit .ed partnerships known as Copem 71, Copem 72, Copem

Marts and Copem 73 (hereinafter col lect ively referred to as t 'Copem partnerships").

Pet i t ioner 's 7977 Nonresident Earnings Tax Return for New York City reported

net  earn ings  f rom se l f -employment  o f  $261502.00 .

2 .  On March  25 ,  1974,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioners for the years 79702, 1971 and, 1972. Said Not ice asserted that

1 
P"t i t ioner Virginia Ausbrooks is involved

vir tue of f i l ing joint  income tax returns with
the use of the term pet i t ioner hereafter shal l
Ausbrooks .

)-  
The tax asserted due for the year 1970 was

via a let ter dated June 25, L974 (Dept.  Exhibi t
1970 is not.  at  issue and wi l l  not be addressed

in this proceeding solely by the
Stanley N. Ausbrooks. Accordingly,
refer solely to Stanley N.

cancel led by the Audit  Divis ion
t rE t r ) .  Accord ing ly ,  the  year

hereaf te r .
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addit ional New York State personal income tax was due in the amount of $51908.83,

together  w i th  in te res t  o f  $684.66 ,  fo r  a  to ta l  due o f  $6 ,593.49 .  The a foremen-

t ioned Notice of Def ic iency was premised on a Statement of Audit  Changes, also

dated March 25, 1974, wherein the fol lowing explanat ion of the def ic iency was

of fe red :

"Income and losses, not connected with or der ived from New York
State sources, are neither includible nor deduct ible to arr ive at New
York income for nonresident member partners.t '

The Audit  Divis ion adjusted pet i t ionerrs 1971 and 1972 total  New York

State income to include only his distr ibut ive share of PMM partnership income

derived from New York State sources as reported on PMM's partnership returns.

3. Pursuant to a let ter dated Apri l  30, 7974, the Audit  Divis ion advised

pet i t ioner  tha t  the  tax  due fo r  1971 was reduced f rom $1,871.82  to  $394.08  and

that the tax due for 1,972 was reduced from $21328.83 to $994.00. The aforemen-

t ioned reduct. ions were based on the Audit  Divis ionrs al lowance of partnership

Iosses  f rom Sage Inves tors .

4 .  By  Not ice  o f  C la im dated  November  29 ,  I974,  the  Aud i t  D iv is ion  asser ted

against pet i t ioner for the year \972 a def ic iency greater than that asserted in

i ts  le t te r  o f  Apr i l  30 ,  7974,  supra .  The grea ter  de f ic iency  was fo r  $165.14 ,

p lus  in te res t ,  and was based on  a  mod i f i ca t ion  fo r  a l locab le  expenses  and

computat ion of minimum income tax due. Both the modif icat ion for aI locable

expenses and the computation of minimum income tax due were based on the Audit

Divis ionrs assert ion that pet i t ioner had New York State i tems of tax preference

f rom acce le ra ted  deprec ia t ion  in  the  sum o f  $5 ,031.00 .  The Aud i t  D iv is ion

submitted no evidence Lo support  the claim that pet i t ioner had $5,031.00 of New

York State i tems of tax preference from accelerated depreciat ion during the year 7972.
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5 .  An May 22 ,  1981,  the  Aud i t  D iv is ion

pet i t ioners for the year 1977, assert ing that

York City tax was due, together with interest

$362.99 .  The de f ic iency  was exp la ined in  an

Changes as  fo l lows:

issued a Not ice of Def ic iencv to

5287.27 of New York State and New

o f  $ 7 5 . 7 2 ,  f o r  a  t o t a l  d u e  o f

accompanying Statement of Audit

t 'The Copem partnerships, whose only funct ion is the investment in
other partnerships, are noL considered as engaged in carrying on a
business, t rade or profession. rn asmuch (sic) as the partnerships
in which Copem partnerships invested are located outside New York
State, the losses result ing from such partnerships are not considered
derived from or connected with New York State sources. Therefore,
your shares of losses from the Copem partnerships are not deduct ible
on your nonresident return.t t

Pet i t ioner 's 7977 total  New York State income was adjusted to include

only his distr ibut ive share of PMM partnership income derived from New York

State sources as reported on PMM's 1977 New York partnership return. The net

earnings from self-employment reported on pet i t ionert  s 1977 New York City

re tu rn  was increased to  $31,444.00 ,  the  amount  o f  pe t i t ioner 's  d is t r ibu t ive

share of PMM partnership income derived fron New York ci ty sources.

6. During the years at issue pet i t ioner was a l imited partner in the four

(4) Copem partnerships. The fol lowing chart  represents pet i t ionerrs distr ibut ive

share of ordinary income or loss derived from each of the Copem partnerships

for the years in quest ion:

197  1

Copem 71
Copem 72
Copem Marts
Copem 73
Total

( $  4 ,983 .00 )
(  11 ,026 .00 )
(  4 ,140 .00 )

N/A
@t

r972

($  4 ,114 .00 )
1  ,940  .  00

(  8 ,209  . 00 )

7977

$2 ,610 .00
(  1 ,469 .00 )

1 ,465 .  00
(  1 ,476 .A0 )
s1 .130 .00

7. Pet i t ioner Stanley N. Ausbrooks was a cert i f ied publ ic accountant and,

during the years at issue, a member partner in the account ing f i rm of Peat,

Marwick, Mitchel l  & Company. PMM was (and is) a very large account ing f i rm

with off ices al l  over the United States and in many foreign countr ies. There

were  i -n  excess  o f  11000 par tners  in  PMM.
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B. Certain professional and other rules prohibi ted any taint  or hint  of

lack of independence on the part  of  cert i f ied publ ic accountants and these

restr ict ions afforded the parLners of PMM, including pet i t ioner,  l i t t le freedom

in their  personal investment opportunit ies. Because of the size of PMM and i ts

constant ly changing and expanding cl ientele, i ts partners were vir tual ly

precluded from invest ing in the securi t ies of any publ ic ly held company. I f  a

partner of PMM owned stock in a part icular corporat ion and said corporat ion

later became a cl ient of  PMM, i t  would be necessary for the partner to immediately

dispose of the stock, regardless of the f inancial  consequences.

9. To circumvent the possible threaL to independence, PW devised a

series of l imited partnerships, some of which are the Copem partnerships

involved herein. The Copem partnerships were formed to give the member partners

of PMM an opportunity to invest in ventures which offered the potential to

bui ld a pr ivate estate and also offered protect ion against inf lat ion.

10. The Copem partnerships were al l  l imited partnerships formed in accordance

with and pursuant to the provi-sions of the Partnership Law of the State of New

York. Each of the Copem partnerships had three (3) general  partners. The

general  partners of Copem 71 were SeSrmour Bohrer,  James Cumpton and Wil l ian

Henderson, whi le Mr. Bohrer,  Ur.  Cumpton and one Charles Lees were the general

partners of Copem 72, Copem Marts and Copern 73. Copem 71 had a total  of  155

l imited partners; Copem 72 had a total  of  773 l imited partners; Copem Marts had

a total  of  24A l imited partners and Copem 73 had a total  of  173 l imited partners.

Part ic ipat ion in the Copem partnerships, ei ther as a general  partner or l imited

partner,  was restr icted to act ive partners of PMM only.

11. The Copem partnerships were funded through capital  contr ibut ions made

by i ts general  and l imited partners. As each Copem was being formed, al l
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act ive member partners of PMM were invi ted to part ic ipate and, i f  they elected

to  par t i c ipa te ,  to  subscr ibe  in  un i ts  vary ing  f rom $1,250.00  to  $2 ,000.00 ,  to

the extent of the number of uni ts they chose. Copem 71, Copem 72, Copem Marts

a n d  C o p e m  7 3  s t a r t e d  w i t h  c a p i t a l  c o n t r i b u t i o n s  o f  $ L r 2 7 2 , 3 0 0 . 0 0 ,  $ 2 r L 2 0 , 0 0 0 . 0 0 ,

$ 2 , 9 2 6 , 2 5 0 . 0 0  a n d  $ 1 , 9 0 8 , 0 0 0 . 0 0 ,  r e s p e c t i v e l y .

12. The Copem partnerships funct ioned by becoming l imit .ed partners in

other partnerships (hereinafter referred to as "second-t ier partnerships").

These second-t ier partnerships were al l  non-New York partnerships general ly

engaged in the business of acquir ing, owning, holding, leasing, improving,

developing ( including subdividing),  operat ing and managing rear property,

including construct ing commercial ,  industr ial  and resident ial  bui ldings and

other improvements on said real property.  A11 of the real property acquired,

ownedr held or leased by the second-t ier partnerships had a si tus outside New

York State. The partnership agreements between the Copem partnerships and the

second-t ier partnerships were not submitted into evidence.

13. The Copem partnerships general ly had a 50 percent interest in the

prof i ts and losses of the second-t ier partnerships in which they invested. The

fol lowing chart  represents those second-t ier partnerships in which the Copem

partnerships invested :

Cgpem Partnership

Copem 71

Copem 72

Second-Tier Partnership

1 )  C r o w - 7 1 ,  L t d .
2 )  Baker -Jones-Crow-71,  l td .
3 )  E l  Dorado V ineyard ,  Co.

1 )  C a l a b a s s a s  C r e s t ,  L t d .
2) Horizon Village Apartments
3) El Dorado Vineyard, Co.
4) Copem 72 - l lesa Petroleum, Co.
5 )  C a l  P a r k  B l d g . ,  l t d .
6) Copem Marts
7)  Kyp Proper t ies ,  L td .
8 )  McKin ley  Arms Apt . ,  Co.
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Second-Tier Partnership

9) Santa Barbara Townhouse, l td.
1 0 )  1 6 1 7  W e s t c l i f f  D r . ,  L t d .
1 1 )  V e n t u r a / O j a i ,  L t d .

1 )  R o p e  A s s o c i a t e s ,  L t d .

1 )  Rospec Assoc ia tes
2)  Park  PLaza I I ,  L td .
3 )  Santa  C lara  0 f f i ce  B ldg .

74. Mr. James Cumpton, a general  partner in al l  four Copem partnerships,

acted as the de facto chief execut ive off icer of the Copem partnerships, whi le

the other two general  partners served as an investment committee. Mr. Cumpton

was responsible for temporari ly invest ing the contr ibuted capital  in interest-

bearing accounts, unt i l  such t ime as he could locate an acceptable long-term

venture in which to invest the capital3.  Once capital  was invested in a

second-t ier partnership, Mr. Cumpton would monitor the act iv i t ies and progress

of said second-t ier partnership, both with respect to construcl ion and operat ional

act iv i t ies and construct ion f inancing and permanent f inancing. The amount of

t ime devoted to each second-t ier partnership by Mr. Cumpton would vary depending

on the perfornance of the general  partner of the second-t ier partnership and

other factors, such as the economy and weather condit ions during construct ion

phases. At al l  t imes during the course of select ing a venture in which to

invest and in monitor ing i ts progress, Mr. Cumpton was careful  not to jeopardize

or compromise the independence of the partners of the Copem partnerships and

PMM.

15. The general  partners of the Copem partnerships were also act ive member

partners of PMM. I , /hen working on Copem matters during normal business hours,

3 
Th" one except ion to this general  modus operandi was the Copem Marts

parLnership. Copem Marts was formed with the knowledge that the contributed
capital  would be invested in l imited partnership form with Rope Associates,
Ltd.,  a second-t ier partnership involved in the construct ion of 113 K-Mart
shopping centers.

Copem ParLnership

C o p e m  7 2  ( c o n ' t . )

Copem Marts

Copem 73
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the general  partners of the Copem partnerships would put charge sl ips on their

Lime sheets. PMM would then bi l l  the Copem parLnerships, at  the standard rate

per hour,  for said t ime. During the two year period, July 1, r97l  to July 1,

1973, PMM bi l led the Copem partnerships for 452 hours of Mr. Cumpton's t ime and

111 hours  o f  Mr .  Bohrer 's  t ime.  0n  a  percentage bas is ,  when compared to  to ta l

hours chargeable to cl ients,  Mr. Cumpton spent between 3B percent and 56

percent of his t ime on Copem matters, whi le Mr. Bohrer spent between 9 percent

and 14 percent of his t ime on Copem matters. No evidence was presented with

respect to the t ime spent on Copem matters by the other general  partners, nor

was any evidence presented with respect Lo any period other than July 1, l97I

to  Ju ly  1 ,  1973.

16- PMM naintained an off ice at 345 Park Avenue, New York, New York. As a

partner in PMM, Mr. Cumpton had an off ice which was located at the 345 Park

Avenue address. The other general  parLners of the Copem partnerships also

worked for PMM out of the off ice located at 345 Park Avenue. The Copem partnerships

operated pr imari ly out of  Mr. Cumpton's PMM off ice. The Copem partnershipsr

books and ledgers were kept in Mr. Cumptonrs off ice and the f i l ing cabinets

were located just outside his off ice. The Copem partnerships paid a f lat  fee

month ly  to  PMM for  i t s  use  o f  o f f i ce  space,  desk  space,  f i l i ng  cab ine ts ,

incoming telephone cal ls and outgoing local cal ls.  long distance telephone

ca l ls '  pos tage,  messenger  serv ices  and the  use  o f  PMM suppor t  s ta f f ,  such  as

secretar ial  services, vrere put on charge sl ips and bi l led by PMM to the Copem

partnerships on an as used basis.  There was no wri t ten contract between the

Copem partnerships and PMM with respect to the use of of f ice space and equipment

or the rate of reimbursement to be paid by the copem partnerships.
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77. The Copem partnershps were l isted on the bui lding directory at 345

Park Avenue and they also had their  own stat ionery. Bank accounts, both

checking and savj"ngs, I.rlere maintained by the Copem partnerships in New York

Ci ty .

18. The partnership returns f i led by the Copem partnerships during the

years at issue l isted their  act iv i ty as real estate investment.  The partnership

agreements for Copem 71, Copem Marts and Copem 73 describe one of the purposes

of  each par tnersh ip  as  fo l lows:

"1.3(d) To make investments in joint  ventures, general  partner-
sh ips ,  I im i ted  par tnersh ips ,  corpora t ions ,  t rus ts ,  synd ica tes ,  o r  any
o t h e r  e n t i t y . . . ? r .

19. The New York State partnership returns

ref lected the fol lowing amounts of total  income

fi led by the Copem partnerships

and deduct ions:

7972 7977Copem 71

Total  income
Tot.al  deduct ions
Net income or loss

Copem 72

Tota1 income
TotaI deduct ions
NeL income or loss

Cope-m Marts

Total  income
Tota l  deduc t ions
Net income or loss

Copem 73

Total  income
TotaI deduct ions
Net income or loss

797 7

6 7 6 , 9 4 4 . A 0 )  ( $  5 0 6 , 5 7 3 . 0 0 )
16 .941  . 00 7  .249 .00

($___513,922-_00)

7972

$  262 ,295 .00
41  ,065  .00

s  227 .230 .00

r972

$(

(

r977

($  1  ,  152 ,075 .00)
19  , 937 .  00

Gl*122*qu*_00)

7977

($  791  ,2o3 .  oo)
16 ,416 .a0

(L_ 30L519-_00)

($1 ,591 ,979 .00)
9  ,363 .00

($1.50L342,_00)

r972

($  623,70r .0a)
22 ,316 .00

(s  646 .017 .00)

$345  ,998 .00
13 ,905  . 00

$332*093-_00

I977

($136 ,7L2 .00 )
19  , 5  14 .  00

(s1s6 .226 .00 )

r977

$299  ,897 .00
20 ,378  . 00

s279  .5  19  .  00

r977

($  1oB ,034 .  00 )
9 ,268 .00

(s117 .302 .00 )
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0f total  deduct ions shown on Lhe partnership returns, almost the

ent ire anount represented expenses categot ized as rrmanagernent and account ingtt .

Included in I 'management and account ing" expenses were fees for professional

services rendered by PMM staff  to the Copem partnerships ( including the charges

for the t ime spent on Copem matters by the general  partners) and the monthly

fees  fo r  the  use  o f  o f f i ce  space,  desk  space,  e tc .  and o ther  opera t ing  expenses .

The record contains no evidence as to what port ion of total  "management and

account ing" expenses pertained to the maintenance and operat ion of an off ice,

as opposed to management and account ing fees.

CONCLUSIONS 0F tAltil

A .  That  sec t ion  637 (a ) (1 )  o f  the  Tax  Law prov ides  tha t :

' r . . . In  de termin ing  New York  ad jus ted  gross  income o f  a  nonres ident
partner of any partnership, there shal l  be included only the port ion
derived from or connected with New York sources of such partner 's
distr ibut ive share of i tems of partnership income, gain, loss and
deduct ion enter ing into his federal  adjusted gross income, as such
port ion shal l  be determined under regulat ions of the tax commission
consistent with the appl icable rules of sect ion six hundred thir ty-
t w o .  t t

B' That sect ion 632(b) of the Tax law def ines income and deduct ions from

New York  sources  as :

" (1 )  I tems o f  income,  ga in ,  loss  and deduct ion  der ived  f rom or
connected with New York sources sha1l be those i tens attr ibutable to:

:t :t :t

(B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on
i n  t h i s  s t a t e . r t

C. That 20 NYCRR 134.1(a) provides that a nonresident partner shal l

include in New York income his distr ibut ive share of partnership income, gain,

Ioss and deduct ion to the extent such i tems are derived from or connected with

a business carr ied on in New York State, as determined pursuant Lo 20 NYCRR

1 3 1 . 4 ( a ) .  I t  i s  p r o v i d e d  b y  2 0  N Y C R R  1 3 1 . 4 ( a )  r h a r :
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"A busine6s, trade, profession or occupat ion (as dist inguished
from personal services as an employee) is carr ied on within the State
by a nonresident when he occupies, has, maintains or operates desk
room,  an  o f f i ce ,  a  shop,  a  s to re ,  a  warehouse,  a  fac to ry ,  an  agency
or other place where his affairs are systematical ly and regular ly
carr ied on, notwiLhstanding the occasional consummation of isolated
transact ions without the State. This def ini t ion is not exclusive.
Business is carr ied on within the State i f  act iv i t ies within the
State in connect ion with the business are conducted in this State
with a fai-r measure of permanency and continuity. A taxpayer may
enter into transact ions for prof i t  within the State and yet not be
engaged in a trade or business within the St.ate. I f  a taxpayer
pursues an undertaking continuously as one relying on the profit
therefrom for his income or part  thereof,  he is carrying on a business
o r  o c c u p a t i o n . . . t t .

D .  That  sec t ion  U45-1 .0( f )  o f  Chapter  46 ,  T i t le  U o f  the  Admin is t ra t i ve

Code of the City of New York def ines net earnings from self-employment as:

tr .  .  .  the same as net earnings from self-employnent as def ined in
subsect ion (a) of sect ion fourteen hundred two of the internal
revenue code. . .  .  However ,  ' t rade or  bus iness t  as  used in  subsec t ion
(a) of sect ion fourteen hundred two of such code shal l  mean the same
as trade or business as def ined in subsect ion (c) of  sect ion fourteen
hundred two of such code. .  .  " .

Sect ion L4AZG) of the Internal Revenue Code, as pert inent herein,

def ines net earnings from self-employrnent as an individual 's:

r r . . . d i s t r i b u t i v e  s h a r e . . . o f  i n c o m e  o r  l o s s  d e s c r i b e d  i n  s e c t i o n
7A2G)(8)  f rom any  t rade or  bus iness  car r ied  on  by  a  par tnersh ip  o f
w h i c h  h e  i s  a  m e m b e r . . . " -

Sect ion 7402(c) of the fnternal Revenue Code provides that:

t rThe term ' t rade or business'  ,  when used with reference to
self-emploJrment income or net earnings from self-emplo3rment,  shal l
have the same meaning as when used in sect ion 762 (relat ing to trade
or  bus iness  expenses) .  .  .  t ' .

That the Copem partnerships at issue herein were not involved in the

carrying on of a business in New York State and New York City within the

mean ing  and in ten t  o f  sec t ions  637(a) (1 )  and 632(b) (1 ) (B)  o f  the  Tax  Law and

sec t ion

City of

vehicles

U46'1.0(f)  of  Chapter 46, Ti t le U of the Administrat ive Code of the

New York, respect ively,  but rather served as personal investment

for the of PMM.
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The Copem partnerships were formed not for a business purpose, but for

the purpose of of fer ing personal investment opportunit ies which would not

present conf l icts of interest to the partners of PMM. The member partners of

PMM voluntar i ly part ic ipated in the Copem partnerships as a subst i tute for or

in l ieu of personal or individual investment act iv i t ies. Test imony taken at

the formal hearing from the de facto chief operaLing off icer of the Copem

parLnerships indicated that said partnerships were formed to give PMM partners

an opportunity to invest.  in ventures which offered the potent ial  to bui ld a

private estate. The partnership returns f i led by the Copem partnerships

ident i f ied their  act iv i tes as "rea1 estate investmentrr .  One of the purposes of

the Copem partnerships, as descr ibed in the partnership agreements, was to make

investments.

As a further indicia of an investment act iv i ty and not a business

act iv i ty,  one must look to the amount of t ime and effort  spent on Copem matters.

Evidence presented at the formal hearing revealed that two of the general

partners of the Copem partnerships spent a total  of  563 chargeable hours on

copem matters during the two year period July 1, 1971 to Jury 1, rg734. That

during the two year period JuIy 1, L97I to July 1, L973 the Copem partnerships

had col lect ively invested funds as a l imited partner in 16 di f ferent second-t ier

partnerships. Total  hours spent per partnership per year anounted to 17.6

hours (563 divided by 2 divided by 16).

4 
t t  should

outside the tax
period January

be no ted  tha t  the  per iod  January  1 ,  1973 to  Ju ly  1 ,  1973 is
years in dispute and that no evidence was adduced for the

I ,  1 9 7 1  t o  J u n e  3 0 ,  1 9 7 1  a n d  f o r  a l l  o f  1 9 7 7 .
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Addit ional ly,  the relat ively smal l  amount of expenses or deduct ions

claimed by the Copem partnerships in relat ion to the amounts invested and the

losses incurred supports the conclusion of an investment as opposed to a

business act iv i ty.  Also, i t  is noted that the general  partners of the Copem

partnerships did not receive a salary for their  services and that pet i t ioner

fai led to submit into evidence the partnership agreements between the 16

second-t ier partnerships and the Copem partnerships.

Final ly,  the Copem partnerships, in addit ion to serving as personal

investment vehicles for the partners of PMM, also provided said partners with

substant ial  reduct ions in their  Federal  and New York State income tax l iabi l i t ies.

Had pet i t ioner Stanley N. Ausbrooks individual ly been a l imited partner in the

var i -ous  rea l  es ta te  ventures  l i s ted  in  F ind ing  o f  Fac t t t l3 t t ,  supra ,  in  l ieu  o f

the Copem partnerships, he would not (as a nonresident of New York) have been

ent i t led to deduct any losses or report  any income generated from said out-of-

state ventures pursuant to the si tus rules or special  rules for real  estate

prov ided in  sec t ion  7O7(e)  o f  Ar t i c le  23  o f  the  Tax  law and sec t ions  632(b) (1 ) (A)

and 637(a)(t)  of  Art ic le 22 of the Tax Law. Serious tax ramif icat ions would

result  i f  pet i t ioner were al lowed to circumvent the Tax Law through the formation

of l imited partnerships which in turn become l in i ted partners in numerous

out-of-state real estate ventures, the losses from which would not be deduct ible

i f  pet i t ioners had individual ly became partners in the out-of-state ventures.

To rule otherwise would create an opportunity for other nonresident individuals

with simi lar investment motives to avoid taxes properly owed to New York.

F .  That  the  ins tan t  case is  d is t ingu ishab le  f rom Vogt  v .  Tu l l y r  79  A.D.2d

758,  rev 'd .  53  N.Y.2d  580.  fn  Vr€ ! ,  supra ,  the  pe t i t ioner  there in  was a
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l imited partner in a partnership known as Endeavor Car.  The Court  of  Appeals

in Vogt found that Endeavor Car was an act ive business establ ished and operated

to arrange f inancing and to acquire and lease rai l road tank cars. Endeavor Car

owned the rai l road tank cars and i t  had sole responsibi l i ty for al l  aspects of

i ts business operat ions. The Copem partnerships, however,  did not engage in

any real estate ventures on their  own, did not own any real property,  did not

arrange f inancing of the projects,  did not perform any of the consLruct ion work

and did not manage the property.  The Copem partnershipsr only act iv i ty was to

invest funds as a I imited partner in second-t ier partnerships and to monitor

the progress of i ts investments.

This view of the Copem partnerships'  act iv i ty is consistent with

sect ion 93 of New York Partnership Law which provides that "The contr ibut ions

of a l imited partner may be cash or other property,  but not services".  Pet i-

t ioner 's content ion that the Copem partnerships were so act ively involved in

the operat ion and management of the second-t ier partnerships as to be considered

carrying on a business places them outside New York Partnership Law. I t  should

also be noted that management of a l imited partnership is vested in the general

partners and that l imited parLners may not interfere in any manner with the

conduct or control  of  partnership business (See: Lichtyger v.  Franchard, 18

N . Y . 2 d  s 2 B )  .

The Copem partnerships and Endeavor Car can also be dist inguished in

that Endeavor Car had one act ive general  partner who spent approximately 30

percent of his t ime on i ts business. The Copem partnerships, however,  had

invested funds in 16 di f fbrent second-Lier partnerships and the general  partners

of the Copem partnerships spent an average of only 17.6 hours per year on each

of i ts 16 di f ferent investments.
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G.  That  pursuant  to  sec t ion  689(e) (3 )  o f  the  Tax  Law,  the  Aud i t  D iv is ion

bears the burden of proof to show that pet i t ioner is l iable for any increase in

the def ic iency. That.  no evidence was present.ed by the Audit  Divis ion to show

that pet i t ioner had New York State j - tems of tax preference from accelerated

deprec ia t ion  in  the  sum o f  $5 ,031.00  dur ing  the  year  L972.  Accord ing ly ,  the

Audit  Divis ion has fai led to sustain i ts burden of proof to show that pet i t i -oner

was l iab le  fo r  the  grea ter  de f ic iency  asser ted  in  i t s  Not ice  o f  C la im dated

November  29 ,  1974.

H. That the issue of whether or not the Copem partnerships were engaged

in act iv i t ies with a prof i t  mot ive is rendered moot in l ight of  Conclusion of

L a w  t t E t t  
,  s u p r a .

I .  That the pet i t ions of Stanley N. Ausbrooks and Virginia Ausbrooks are

granted to the extent that the greater def ic iency asserted via the Not ice of

Claim dated November 29, 7974 is cancel led; that the def ic iency asserted for

the year 1970 is cancel led; that the def ic iency asserted for the years 1971 and

1972 is reduced to the amounts set forth in the Audit  Divis ion's let ter dated

Apr i l  30 ,  1974;  and tha t ,  except  as  so  gran ted ,  the  pe t i t ions  are  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York STATE TAX CO}TMISSION

JUL 131e83
PRESIDENT


