
STATE OF NEId YORK

STATE TAX COUMISSION

fn the Matter of the PeLit ion
o f

Richard I . l .  & Joyce R. Al lphin

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat. ion or a Refund of Personal Income
Tax under Art ic le 22 of Lhe Tax Law for the Year
t977 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24th day of January, 1983.

State of New York
County of Albany

Kathy Pfaffenbach, being dury sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Richard [{ .  & Joyce R. Al lphin, the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Richard W. & Joyce R.
11 Sinawoy Rd.
Cos Cob, CT 06807

Al lphin

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Postal  Service within the State of New york.

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISIER
g4TIq PURSUANT r0 rAf r,Ai4'sEcTroN 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Richard W. & Joyce
11 S inawoy Rd.
Cos Cob,  CT 06807

R . Al lphin

Dear  Mr .  &  Mrs .  A l lph in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the SLate of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in courL to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEI{I YORK

STATE TAX CO},IMISSION

In the Matter of the Petit ion

of

RICHARD W. AIIPHIN and J0YCE R. AttpHIN

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle 22
of the Tax law for the Year 1971.

DECISION

Petit ioners, Richard W. Allphin and Joyce R. Allphin, 11 Sinawoy Road, Cos

Cob, Connecticut 05807, f i led a petit ion for redetermination of a deficiency or

for refund of personal income tax under Article 22 of the Tax Law for the vear

7977 (F i le  No.  28389) .

A small claims hearing was held before Samuel levy, Hearing Off icer,

the off ices of the State Tax Commission, Two World Trade Center, New York,

York,  on 0ctober  25r  1981 at  10:45 A.M.  pet i t ioners appeared pro se.  The

Audi t  Div is ion appeared by Ralph J .  vecchio,  Esq.  (A lexander  weiss,  Esq. ,

counsel ) .

a t

New

of

ISSUES

I. Whether alimony payments made by petitioner Richard I+r. Allphin, a

nonresident, is al lowed as a deduction against his total reported income for

the subject  year .

II .  Whether New York Staters Tax Law regarding al imony deductions for

nonresident taxpayers is discriminatory and results in a violation of petit ionerrs

federal constitut ional r ights.
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FINDINGS OF FACT

1. Pet i t ioners Richard W. Al lphin and Joyce R. Al lphin, his wife f i led an

amended New York State income tax nonresident return for 1977 on which they

computed their tax separately.

The amended return showed a tax overpayment of $31026.00, less an

amount  p rev ious ly  re funded o f  $11749.00  fo r  a  ne t  re fund o f  $1 ,877.00 .  Th is

refund was based on a deduct ion for al imony of $13,000.00 paid by pet i t ioner

Richard W. Al lphin, which was not claimed as a deduct ion on his or iginal

return.

2. On June 12, 7979, the Audit  Divis ion issued a Statement of Refund

Adjus tment  wh ich  par t ia l l y  d isa l lowed the  pe t i t ioners  c la im by  $11576.85 ,

thereby reducing the refund to $300.15. The Statement of Refund Adjustment

held that alimony paynents claimed by nonresident taxpayers is not an allowable

adjustment against New York income. A fonnal Not ice of Disal lowance indicat ing

the above amounts was issued on AugusL 27 , 1979.

3. Pet i t ioner argued that had he been a New york domici l iary,  then the

al i rnony he paid to his wife would be al lowed as a deduct ion against his reported

income. Therefore, he maintained the New York State Tax law is discr iminatory

and resulLs in a violat ion of his federal  const i tut ional r ights.

CONCIUSIONS OF IAI.J

A. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross i .ncome for that year,  subject to the modif icat ions

specif ied by sect ion 612 of the Tax Law.

B. That the adjusted gross income of a nonresident individual is def ined

by sect ion 632(a)(1) of the Tax Law as the net amount of income, gain, loss and

deduct ion enter ing into his federal  adjusted gross income, derived from or
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connected with New York sources. fncome and deductions from New York sources

is defined by subdivision (b) of the same section, as fol lows:

r '(1) Items of income, gain, loss and deduction derived
from or connected with New york sources shall  be those
items attr ibutable to:

J- -r- -r-

t t (B)  a bus iness,  t rade,  profess ion or  occupat ion carr ied
on in  th is  s tate. f r

C. That al imony is not a deduction attr ibutable to petit ioner's profession

carr ied on in  th is  s tate,  wi th in  the meaning 0f  sect ion 632(b)(1)(B)  of  the Tax

Law. See Mat ter  o f  Danie l  C.  Maclean,  New York State Commiss ion,  May 15,  1981.

D. That the constitut ionali ty of the laws of the State of New York are

presumed by the New York State Tax Commission. There is no jurisdict ion at the

administrative level to declare such laws unconstitut ional. Therefore, i t  must

be presumed that the relevant sections of the law are constitutional to the

extent that they relate to the inposition of incone tax liability on the

pet i t ioners.

E. That the petit ion of Richard W. Allphin and Joyce R. Allphin is denied

and the Notice of Disal lowance dated August 27, 1979 is sustained.

DATED: Albany, New York STATE TAX COMMISSI0N

JAN 2 4 1983

Commiss ioner  Fr ied lander  d issents in  accord.ance wi th  h is  appended d. issents
in the Matter of Lance J'.  Friedsam and in the Mat:ter of Stlven M. Cgldti"g
da ted  U


