
STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

P. Frank Yee

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
797 4 .

ASFIDAVIT OF },IAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon P. Frank Yee, the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

P. Frank Yee
267 62nd St. /l2F
Brooklyn, NY LL220

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of 0ctober,  7982.

that the said
forth on said

is the petit ioner
the last known address

S;. [ ; i r  I i l r ]  i  , ' ,1



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 7982

P. Frank Yee
267 62nd St. #2F
Brooklyn, NY LI220

Dear  Mr .  Yee:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the Pet i t ion

o f

P. FRANK YEE

for Redetermination of a Deficiency or tor
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1974.

DECISION

Petit ioner P. Frank Yee, 267-62nd Street, l fzF, Brooklyn, New York 7L220,

f i led a petit ion for redetermination of a deficiency or for refund of personal

income tax under Art icle 22 of the Tax Law for the year 1974 (Fi le No. 27163).

A small claims hearing was held before Carl P. Wright, Hearing 0ff icer, at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on October  28r  1981 at  9 :15 A.M.  Pet i t ioner  P.  Frank Yee appeared pro

se. The Audit Division appeared by Ralph J. vecchio, Esq. (Anna D. colel lo,

Esq .  ,  o f  counse l ) .

ISSI]E

Whether petitioner lras a person required to

for and pay over New York State withholding taxes

t97 4.

col lect, truthful ly account

of  Dayton Togs,  Inc.  for

FINDINGS OF FACT

1. 0n March 26, L979, the Audit Division issued both a Statement of

Deficiency and a Notice of Deficiency against petit ioner, P. Frank Yee, irnposing

penalties equal to the amount of New York State withholding taxes due fron

Dayton Togs, Inc. for 1974. This was done on the grounds that he was a person

required to col lect, truthful ly account for and pay over said taxes, and that
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he wil l ful ly fai led to do so. Said Notice of Deficiency was issued to hin for

$2  , 7  44  . 44  .

2. The Audit Division ascertained that the petit ioner was a responsible

corporate off icer since its records indicated that he was l isted as president

on the New York State Corporate Tax return of Dayton Togs, Inc. for the period

ending September 30, L974. However, the Audit Division did not reveal any

information in i ts possession on how it arr ived at the amount of withhotding

tax, used as a basis for the issuance of the Notice of Deficiency.

3. Petit ioner held the t i t le of president in name only. He did sign the

New York State Corporate Tax Return of Dayton Togs, Inc. for period ending

September 30, L974. Petit ioner did not perform any mangerial or f iscal functions

on behalf of Dayton Togs, Inc.

4. Petit ioner worked as f loor manager of Dayton Togs, rnc., a ladies

dress manufacturing business. As f loor manager, petit ioner supervised al l

employees doing the sewing as well as picking up the piecevrork done by the

employees. The petitioner could hire employees who were members of the Intern-

ational Ladies' Garment Workersf Union as requested by the owner of Dayton

Togs, fnc., Solomon Kamhi. However, as a union member he could not f ire

employees. The petit ioner had no control of the off ice employees or the books

and records of Dayton Togs, Inc.

5- The petit ioner can neither read nor write English but is able to write

his name.

6.  As the pres ident  o f  Dayton Togs,  Inc. ,  pet i t ioner  re ta ined h is  responsi -

bi l i ty as f loor manager. He had no authority to designate which creditors

received payrnent. The payment of creditors was dictated by Soloman Kamhi
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through the bookkeeper. Petitioner would occasionally sign company docunents

and checks as ordered by the owner of Dayton, Togs, Inc., Solonon Kamhi.

7. Petit ioner did not hold any stock in the corporation.

8. Petitioner had no personal knowledge that the 1974 withholding tax was

not being paid. Pet. i t ioner had no responsibi l i ty with respect to preparing

withholding tax statements for Dayton Togs, Inc..

9. 0n June 25, 1975 Soloman Kamhi made the fol lowing written statement.

I Solomon Kamhi of Dayton Togs, Inc. at the address of 138 Mulberry
Street, New York City was sole owner of the corporation. I am
relieving Frank Yee of al l  obl igations of the corporation. His only
connection with the corporation was as f loor manager, taking care of
the operations and al l  employees, was a off icer in name only no
connection with corporation. (sic)

CONCTUSIONS OF tAI{l

A. That petit ioner, P. Frank Yee, although an off icer

Inc. ,  was not  a  person requi red to  co l lect ,  account  for  and

State withholding taxes. Accordingly, he is not l iable for

sect ion 685(g)  of  the Tax Law.  (Pet i t ion of  Richard Pr ince,

November 27,  1981.

B. That the petit ion of P. Frank Yee is granted and the

issued March 26,  1979 is  cancel led.

DATED: Albany, New York

00T rt 6 1982

of Dayton Togs,

pay over New York

a penalty under

State Tax Comiss ion,

Notice of Deficiency


