
STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Paul P. l {oolard
& E l izabeth  T .  Woo lard  (Deceased)

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 18th day of June, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Pau l  P .  Woo lard  & E l i zabeth  T .  Woo lard  (Deceased)  the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:  .

PauI P. l /oolard
& El izabeth T. Woolard (Deceased)
1 1 6  E .  6 8 r h  S r .
New York, NY 70027

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

that the said
fo r th  on  sa id

[ - .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  June,  7982.

addressee
wrapger is

AT'FIDAVIT OF MAILING

i s  the  pe t i t ioner
the last known address

''at'
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Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 18th day of June, 7982, he served the within not ice of Decision by
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postpa id  wrapper  addressed as  fo l lows:
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605 3rd Ave.
New York,  NY 10158

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18, L982

Paul P. I ,Joolard
& El izabeth T. I , /oolard (Deceased)
1 1 6  E .  6 8 r h  s r .
New York, NY 10021

Dear  Mr .  Wol la rd :

Please take not ice of the Decision of the SLate Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst iLuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
A1bany, New York 72227
Phone // (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Pet i t ioner 's  Representat ive
James L. Garrity
Garrity, Connolly, Lewis, Lowry & Grimes
605 3rd Ave.
New York, NY 10158
Taxing Bureau's Representative



STATE 0F NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PAUI P. I/OOI,ARD AND EIIZABETH T. WOOIARD

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax Under Art ic le
22 of the Tax Law for the Year 7973.

DECISION

Pet i t ioners ,  Pau l  P .  Woo lard ,  now res id ing  a t  116 East  68 th  S t ree t ,  New

York ,  New York  10021,  and h is  w i fe ,  E l i zabeth  t /oo la rd  (now deceased) ,  f i l ed  a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the year 1973 (Fi Ie No. 18085).

Pet i t ioner Paul P. htoolard has requested in wri t ing that the State Tax

Commission issue a decision in this matter without the necessitv of a formal

hear ing .

The State Tax Commission hereby issues the fol lowing decision based upon

the record as present ly const i tuted.

ISST]ES

I.  I ' lhether the not ice of c laim assert ing a greater def ic iency than that

asserted in the or iginal  Not ice of Def ic iency is barred by the three year

I im i t .a t ion  on  assessment .

I I .  I {hether the not ice of c laim was t imely issued.

rrr .  whether the gain rearized by pet i t ioners on the disqual i fy ing

disposit ion of stock acquired by the exercising of a qual i f ied stock opt ion,

whi le pet i t ioner PauI P. t{oolard, a nonresident,  was employed in the State of

New York, is taxable as New York source income.
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IV. Whether stock opt ions received from a New York employer that are

exercised by a nonresident and treated as federal  i tems of tax preference are

i tems of tax preference subject to New York minimum income tax.

V. l ' lhether or not the provisions contained in Sect ion 647 of the Tax law

are  cons t i tu t iona l .

FINDINGS OF FACT

1. During the period 1967 through 1973, Paul P. Idoolard and his wife

El izabeth r .  l r toolard were residents of the State of New Jersey.

2. Pet. i t ioners f i led a New York State nonresident income tax return for

the year 1973 in which Paul P. Woolard reported total  federal  income of

$238,606.L7  and to ta l  New York  income o f  $127,795.00 .  He repor ted  on  sa id

return on page 2, Schedule A under the federal  amount column vrages paid in the

amount  o f  $1531346.05 ,  and he  repor ted  wages o f  $7271795.00  under  the  New York

State amount column. The wages reported to New York State were determined

from Schedule A-1, al locat ion of wage and salary income to New York State, and

Lhey were based on days worked in New York State (200) divided by total  days

worked in the year (240).  Pet i t ioners on l ine "9" ( ful ly Laxable pensions and

annu i t ies )  ind ica ted ' rSa le  o f  op t ion  s tock"  in  the  amount  o f  $122,911.00  in

the federal  column but lef t  blank the New York State column concerning same.

Petitioners did not report any minimum tax on the aforementioned New York

nonres ident  re tu rn  fo r  1973.

3 .  On February  10 ,  I976,  the  Aud i t  D iv is ion  wro te  pe t i t ioner  Pau l  Woo lard

with respect to an audit  of  his 1973 New York State income tax return request ing

a copy of federal  Schedule D and al l  schedules submitted with the federal

return relat ing to the sale of opt ion stock, information regarding other income

amounting to $16,792.24 and a schedule of days worked within and without the



-3 -

State of New York. A fol low-up let ter was sent to pet i t ioners on May 6, L976.

Petitioners failed to submit the information requested.

4. 0n January 24, 1977, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners for the year 1973 which stated: "Since the information

requested in our let ters dated February 10, 1976 and May 6, 1976 has not been

submitted' your New York income has been adjusted to the amount indicated on

your withholding tax statement ($153,346.05) and other income reported on Line

13' Schedule A, Page 1 of your returnf '  The statement asserted addit ional tax

o f  $2 ,784.15  p lus  in te res t  o f  $580.08 ,  fo r  a  to ta l  o f  93 ,364.23  and accord ing ly ,

on JanuarY 24, 1977 Lhe Audit  Divis ion issued a Not ice of Def ic iency against

pet i t ' ioners for the year 1973 in the amount of $3 1364.23. Pet i t ioners t imely

f i led a pet i . t . ion with respect to said Not ice of Def ic iency.

5 .  on  February  2 ,1979,  the  Aud i t  D iv is ion  issued a  no t ice  o f  c la im,  to

the representat ives of the pet i t ioners assert ing a def ic iency greater than

that asserted against the pet i t ioners i .n the 1973 Notice of Def ic iency dated

January 24, 7977, pursuant to Sect ion 689(d)(1) of the Tax Law, in the amount

o f  $27 '006.10 .  The grea ter  de f ic iency  is  based on  the  s tock  op t ion  earned

income (the gain real- ized on the disqual i fy ing disposit ion of stock acquired by

the exercising of a qual i f ied stock opt ion) of $722,911.00 and the i tems of

tax  p re fe rence o f  $229rL20.00 ,  on  the  exerc ise  o f  s tock  op t ions ,  as  be ing

derived from or connected with an occupat ion carr ied on in this State and

subject to New York State tax, Al locat ion of personal service compensat ion

was al lowed on the basis of 226 days over 240 days t imes $153,346.00, equal to

$144,401.00 New York State salary income and this adjustment is not at  issue.
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6. Pet i t ioner Paul ldoolard did not at tach t .o his New York return a New

York State Minimurn fncome Tax Computation Schedule reporting the sum of his

items of tax preference and minimum income tax.

7. In 1968, two stock opt ions were granted to pet i t ioner Paul P. t r loolard

by his employer,  Revlon, rnc.,  the f i rst  on Apri l  29, 1968 of 71500 shares of

conmon s tock  G $82.00  per  share ,  the  second on  August  29 ,  1968 o f  71500 shares

of  common s tock  @ $84.50  per  share .

8. On November 17, 1969, a 50 percent stock dividend was declared by

Revlon, fnc. which had the effect of  increasing the aforementioned stock opt ion

grants and reducing the purchase pr ice per share as fol lows:

Date of Grant Shares Price Per Share

4/29/68
I t /17/69 -  50% Div.

8/29/68
tL/17/69 50% Div.

9, On January 2, L973,

opt ions as fo l lows:

Date of GranL

4/2e / 68
8/29/68

7  ,500
3 ,750

11150  Sh .

7  ,500
3 ,750

11 ,250  Sh .

petit ioner Paul P. Woolard exercised

s4 .667

s6 .333

the aforesaid

Shares

11 ,250  Sh .  $5 t+ .66  ($614 ,925 .00 )
9 ,ooo  sh .  $56 .33  ($s00 ,970 .00 )

Opt ion  Pr ice  Fa i r  Marke t  Pr ice  ($73.50)

$826,875 .  o0
$661 ,500.00

The closing pr ice of Revlon, Inc. stock on the New York Stock Exchange was

$73.50 on the date the opt ions rrrere exercised.

10. In September and 0ctober,  1973, pet i t ioner PauI P. t r loolard, sold 8,000

shares of the stock obtained under the grant dated Apri l  29, 1969, as fol lows:
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Settlement Date

e  /26 /73
10/  rs /73
r0 /L8 /73

Cos t  o f
Gain on

The sa le  o f  sa id

acquired by the

r,ras not held for

Code. Treatment

not  in  i ssue.

No. of  Shares

5  ,000
1  ,000
2 ,000

Pr ice

$681
73\
74

Net Proceeds Recived

$340 ,579  .00
72 ,629 .00

747 ,037 .OO
$560,245 .  oo

1 1 .  O n  D e c e m b e r  3 1 ,

disposed of the fol lowing

Date of Grant

4/2e / 68
8l2e/68

$s4 .667 = 437 ,336.00
$122 ,909 .00

in a disqual i fy ing disposit ion of stock

qual i f ied stock opt ion, s ince the stock

period required by the Internal Revenue

stock as a disqual i fy ing disposit ion is

1973 pet i t ioner Paul P. Woolard held and had not

shares  o f  op t ion  s tock :

8r000 shares  a t
sa le

s tock  resu l ted

exerc is ing  o f  a

the three year

of the sale of

Date Exercised

January 2, 7973
January 2, 1973

Number of Shares

3250
9000

In accordance with sect ion 57(a)(6) of the Internal Revenue Code, pet i t ioner

repor ted  as  an  i tem o f  tax  p re fe rence $2151816.00  in  s tock  op t ions .  Based

on information submitted the Audit Division determined an item of tax preference

o f  $ 2 2 9 , 1 2 0 . 0 0 .

12. Pet i t ioner 's proposed Findings of Fact 1 through 21 have been accepted,

except Findings of Fact 5 and 12 which have been corrected to agree with the

ev idence in  the  f i le .  (see  F ind ings  o f  Fac t  9  and 11 ,  supra) .

13. During the year 1973 pet i t ioner PauI P. Woolard was employed by Revlon,

Inc. in the State of New York. He was employed as Corporate Execut ive Vice

President of Market ing and President of Revlon Domestic.



purpose of the Execut ive Stock Option PIan was:

"The purpose of the Revlon, Inc. Execut ive Stock Option Plan
(the "PIan") is to secure for Revlon, Inc. ( the "Company")
and i ts stockholders the benef i ts which f low from providing
corporate off icers and key employees with the incent ive
inherent in stock ownership. I t  is general ly recognized that
stock opt ion plans aid in retaining and encouraging competent
execut ives and also furnish a means of at tract ing execut ives
of  except iona l  ab i l i t y  to  the  Company. . . " .

15. In computing the investment interest expense deduct ion for Federal

tax purposes pet i t ioners attached the fol lowing statement to Federal  form

4952:

"Taxpayersr  to ta l  in te res t  expenses  amounted to  $97 r742.67 .
See Schedu le  "A" ,  l ine  20 .

0 f  sa id  amounts  (a )  $22,92L.36  was expended fo r  bus iness ,
namely ,  to  genera te  $122,92 I .00  earned income on the  sa le  o f
op t ion  s tock .  .  . "  (emphas is  added) .

76. No formal hearing was held in this matter for the year 1973 pr ior to

the issuance of the not ice of c laim more ful ly set forth in Finding of Fact

t t 5 t t ,  s u p r a .

coNctusloNs oF tAIt'

14 .

A.  That

with the State

the Commission

- 6 -

The stock opt ion plan maintained by Revlon, Inc. states that the

sect ion 689(d) of the Tax Law provides that i f  a taxpayer f i les

Tax Comrnission a pet i t ion for redetermi-nat ion of a def ic iency,

shal l  have power to determine a greater  def ic iency than asser ted

in the Not ice of  Def ic iency and to determine

addi t ion to tax or  penal ty  under sect ion 685

i f  there should be assessed anv

i f  c la im there for  i s  asser ted  a t

or before the hearing.

B.  That  sec t ion  683(d) (1 )  o f  the  Tax  Law prov ides ,  in  par t ,  tha t  the  tax

may be assessed at any t ime within six years after the return was f i led i f  an
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ind iv idual  omi ts  f rom the sum of  h is  i tems of  tax preference an amount  proper ly

inc ludib le there in which is  in  excess of  25% of  the sum of  the i tems of  tax

preference stated in  the return.

C. That the not ice of c laim assert ing a greater def ic iency than the

Notice of Def ic iency dated January 24, 7977, was not barred by the three year

I imitat ion under sect ion 683(a) of the Tax law but was t imely issued, pursuant

to  the  prov is ions  o f  sec t ions  683(d) (1 )  and 689(d)  o f  the  Tax  Law.

D .  T h a t  T r e a s .  R e g .  S e c .  I . 4 2 I - 6 ( d ) ( 7 )  p r o v i d e s  i n  p a r t  t h a t  n o t w i t h -

standing the other provisions of said paragraph, i f  said sect ion is appl icable

because o f  a  d isqua l i f y ing  d ispos i t ion  o f  s tock  acqu i red  by  the  exerc ise  o f  a

qual i f ied stock opt ion, the taxable year of the employee for which he is

required to include in his gross income the compensat ion result ing from such

opt ion is determined under sect ion 42I(b) of the Internal Revenue Code and, in

the case of a disqual i fy ing disposit ion of a share of stock acquired by the

exercise of a qual i f ied stock opt ion, the amount of such compensat ion shal l  be

subject to the l imitat ion provided by sect ion 422(c)( )  of  the Internal Revenue

C o d e  a n d  p a r a g r a p h  ( b )  o f  T r e a s .  R e g .  S e c .  1 . 4 2 2 . 7 .

E. That the New York adjusted gross income of a nonresident individual

shal l  be the sum of the net amounts of i tems of i -ncome, gain, loss and deduct ion

enter ing into his federal  adjusted gross income, as def ined in laws of the

United States for the taxable year,  der ived from or connected with New York

sources. The income received from the disqual i fy ing disposit ion of stock

purchased as a stock opt ion const i tutes compensat ion and said i tem of income

is to be included in the New York adjusted gross income in accordance with the

meaning and intent of  sect ion 632(a) of the Tax Law.
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F. That sect ion 422(b) of the Internal Revenue Code states in part  that

the term 'rqual i f ied stock opt ionsf '  means an opt ion granted to an individual

for any reason connected with his employment by a corporat ion, i f  granted by

the employer corporat ion, to purchase stock of such corporat ion.

G. That since the stock opt ions vrere granted to pet i t ioner Paul R. t{oolard

for reasons connected with his employment by Revlon, Inc. at  i ts of f ice in New

York City,  New York, the exercising of such stock opt ions was connected with

New York sources in accordance with the meaning and intent of  sect ion 632(b)

of the Tax law and 20 NYCRR 137.2, and 131.4 (Matter of  Bi l ly C. and Rosarnond

G.  Chr is tensen,  S ta te  Tax  Commiss ion ,  August  26 ,  lg77) .

H. That sect ion 641(b) of the Tax Law provides in part  that the term

"i tems of tax preference" shal l  mean the i tems of tax preference, as def ined

in sect ion 622(b) of the Tax Law, derived from or connected with New York

sources ,  as  such te rm is  de f ined in  sec t ion  632(b)  o f  the  Tax  Iaw,  o f  a

nonresident individual for the taxable year.

I .  That  based on  F ind ing  o f  Fac t  /111,  supra ;  pe t i t ioner  Pau l  P .  Woo lard

rea l i zed  an  i tem o f  tax  p re fe rence o f  $215r816.00  f rom New York  S ta te  sources

when he exercised the stock opt ions and said i tem const i tuted a New York

i tem of tax preference within the meaning and intent of  sect ion 647 (b) of the

Tax law to the same extent that wage income earned from Revlon, Inc. was

a l loca ted  to  New York  S ta te .  (Mat te r  o f  James A.  and V i l ia  Y .  Michae lsen,

Sta te  Tax  Commiss ion ,  October  13 ,  1978. )

J .  That  based on  F ind ing  o f  Fac t  " / /11"

pet i t ioner PauI P. Woolard correct ly reported

the Audit  Divis ion is directed to modifv the

7979,  accord ing ly .

and Conclusions

$ 2 1 5 , 8 1 6 . 0 0  i n

not ice  o f  c la im,

o f  Law t t l t t ,  supra ,

stock opt ions and

dated February 2,
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K. That sect ion 689(e)(3) of the Tax law imposes the burden of proof

with respect to a notice of claim increasing the deficiency upon the Tax

Commission. Said burden of proof has been sat isf ied.

l. That the constitutionality of any of the provisions of the Tax Law

cannot be reviewed at the adniaistrative level but must be deternined by the

cour ts .

M. That the petition of

granted to the extent shown in

respects denied and the Not ice

noLice of c laim dated February

DATED: Albany, New York

JUN t B 1982

Paul P. Woolard and El izabeth T. Woolard is

Conclusion of Law "J",  !up{3 and in al l  other

of Def ic iency dated January 24, 1977 and the

2,  1979 is  sus ta ined as  mod i f ied .

ATE TAX COMUISSION


