
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dwight W. & Margueri te P. Winkelman
AFFIDAVIT OF MAITING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
1 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of March, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Dwight.  Id.  & Margueri te P. Winkelman, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Dwight i { .  & Margueri te P. Winkelman
10005 Lewis Cove
Delray Beach, FL 33444

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

ThaL deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  March ,  7982.

the said
on  sa id

is  the pet i t ioner
the last  known address
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State of  New York
County of  Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the  5 th  day  o f  March ,  1982 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by
cer t i f ied mai l  upon Kevin Fahey the representat ive of  the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid r { r rapper addressed as fo l lows:

Kevin Fahey
Coopers & Lybrand
One Lincoln Center
Sy racuse ,  NY  13202

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is Lhe

Sworn to before me this
5 th  day  o f  March ,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 5, 1982

Dwight t^1. & Marguerite P. hrinkelman
10005 Lewis Cove
De1ray Beach, FL 33444

Dear  Mr .  &  Mrs .  Winke lman:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerni-ng the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Kevin Fahey
Coopers & Lybrand
One Lincoln Center
Syracuse, NY 13202
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DWIGHT W. I{TINIGIMAN and MARGUERITE P. WINKELMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1976.

DECISION

Peti t ioners, Dwight h7. Winkelman and Margueri te P. hl inkelman, 1005 Lewis

Cove, Delray Beach, Flor ida 33444, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  year  1976 (F i le  No.  26083) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, State 0ff ice Bui lding, Syracuse, New York,

on  Apr i l  28 ,  1981 a t  11 :00  A.M.  Pet i t ioners  appeared by  John A.  Thorne,  Esq.

The Aud i t  D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Esq.  (PauI  A .  Le febvre ,  Esq. ,

o f  c o u n s e l ) .

ISSUE

Idhether the Federal  i tern of tax preference for excess i temized deduct ions

should be reduced and/or modif ied by a port ion of the New York State income

taxes included therein in arr iv ing at New York i tems of tax preference.

FINDINGS OF FACT

1.  On June 13 ,  1977,  pe t i t ioners ,  Dwight  t r l .

Winkelman, f i led a New York State combined i .ncome

vear  1976.

Winkelman and Margueri te P.

tax resident return for tax

2 .  On September  15 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to pet i t ioners assert ing addit ional income tax due for 1976 in the amount of



- 2 -

$ 5 , 6 1 7 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 6 7 7 . 5 8 ,  f o r  a  t o t a l  o f  $ 6 1 2 9 4 . 5 8 .  T h e  S t a t e m e n t

of Audit  Changes explaining this Not ice of Def ic iency stated that the New York

Tax law contains no provision for modify ing the Federal  i terns of tax preference

in connect ion with excess i temized deduct ions.

3 .  Pet i t ioners '  Federa l  i tems o f  tax  p re fe rence fo r  1976 inc luded dep le t ion ,

capital  gains, and excess i temized deduct ions. Pet i t ioners argue that Federal

excess i temized deduct ions of $45,222.00 should be reduced by the amount of New

York  Sta te  income taxes  deducted  as  i temized deduct ions  ($45r635.00)  o r  in  th is

case l imited to the amount of $45 1222.00 thereby el iminat ing excess i temized

deduct ions from New York i tems of tax preference.

CONCIUSIONS OF LAW

A.  That  sec t ion

"New York minimum
(a) The Nerr York
shal l  be the sum
subsect ion (b) of

622 o f  the  Tax  Law,  in  per t inent  par t ,  p rov ides :

taxable income of resident individual.
mini-mum taxable income of a resident individual

of the i tems of tax preference, as descr ibed in
t h i s  s e c t i o n . . .

" (b )  For  purposes  o f  th is  a r t i c le ,  the  te rm r i tems o f  tax  p re fe rence '
shal l  mean the federal  i tems of tax preference, as def ined by the
laws o f  the  Un i ted  Sta tes ,  o f  a  res ident  ind iv idua l r . . . fo r  the
t a x a b l e  y e a r . . . t t

B. That sect ion 57 of the Internal Revenue Code, in pert inent part ,

p rov ides :

"Sec t ion  57 .  I tems o f  Tax  Pre ference.

(a )  In  Genera l .  For  purposes  o f  th is  par t . ,  the  i tems o f  tax
pre ference are  - -

(1) Excess I temized Deduct ions. An amount equal to the
excess i temized deduct ions for the taxable year (as determined under
s u b s e c t i o n  ( b ) ) .

(b )  Excess  I temized Deduct ions .
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(1 )  In  Genera l .  - -  For  purposes  o f  paragraph (1 )  o f  subsec t ion
(a),  the amount of the excess i temized deduct ions for any taxable
year is the amount by which the sum of the deductions for the taxable
year other than --

(A) deduct ions al lowable in arr iv ing at adjusted gross income,
(B) the standard deduct ion provided by sect ion 141,
(C) the deduct. ion for personal exemptions provided by sect ion

1 5 1  ,
(D)  the  deduct ion  fo r  med ica l ,  denta l ,  e tc .  expenses  prov ided

in sect ion 213, and
(E)  the  deduct ion  fo r  casua l ty  losses  descr ibed in  sec t ion

1 6 5  ( c )  ( 3 )  ,
exceeds 60 percent (but does not exceed 100 percent) of  the
taxpayer 's  ad jus ted  gross  income fo r  Lhe taxab le  year . "

C. That in 1976 there was no provision in the Tax Law which al lowed a

port ion of New York State income taxes to be deducted from federal  i tems of tax

pre ference in  a r r i v ing  a t  New York  iLems o f  tax  p re fe rence.  Sec t ion  622(b) (5 )

o f  the  Tax  Law,  added by  I .  1980,  Ch.669,  e f fec t i ve  June 30 ,  1980,and app l icab le

to taxable years beginning after December 31, 1979, provides for Lhe reduct ion

of adjusted i temized deducLions by a port ion of income taxes includable therein.

Sec t ion  622(b) (5 )  i s  no t  re t roac t ive  to  I976.

Accordingly,  for the period at issue herein, pet i t ioners improperly

calculated their  New York i tems of tax preference subject to New York minimum

L a x .

D. That the pet i t ion of Dwight Id.  Winkelman and Margueri te P. Winkelman

is  den ied  and the  Not ice  o f  Def ic iency  issued on  September  15 ,  1978 is  sus ta ined

Logether with any addit ional interest that may be l n g .

DATED: Albany, New York TE TAX COMMISSION

MAR 0 5 1982 td.Y;/../

I S S I


