
STATE OF NEI,i YORK

STATE TAX COMMISSION

Robert. &

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 . 9 7 6 .

In the Matter of the Pet i t ion
o f

Li l l ian ldi lbur

Def ic iency  or  a  Rev is ion
Refund of Personal Income
the Tax Law for the Year

that the said
fo r th  on  sa id

AFFIDAVIT OF MAITING

is the pet i t ioner
the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 1982, he served the within not ice of 690 & 1312 by
cert i f ied mai l  upon Robert  & l i l t ian Wilbur,  the pet i t ioners in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Robert & Li l l ian Wilbur
P .0 .  Box  N  3935
Nassau,  Bahamas

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusiv" 

"ar" 
and cui lody of

the united states Postal  service within the state of New york.

That deponent further says
herein and that the address set.
o f  the  pe t i t ioner .

Sworn to before me this
3rd day of December, 1982.

addressee
wrapper is

AIIT}IOF.IZED iO ADMINISTER
0ATIIS PURSUANI 10. IAX IrAtI
SEC?ION I74 -



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  & Li l l ian Wilbur
AI'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 1982, he served the within not ice of 690 & 1312 by
cert . i f ied mai l  upon Donald Toyntor the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Donald Toyntor
Pr ice ,  Waterhouse & Co.
530 F i f th  Ave.
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed vrrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the i t ioner .

Sworn to before me this
3rd day of December, 1982.

/ i i i i i i : t ) l i .  L ' :  i i . -J, '  J ADidINISTER
C.ii[]:.i ]]i i lt5iJ-d-iiT T0 IAX IJAW
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 3, 7982

Robert & Li l l ian Wilbur
P . 0 .  B o x  N  3 9 3 5
Nassau, Bahamas

Dear  Mr .  &  Mrs .  Wi lbur :

P lease take  no t ice  o f  the  690 & 1312 o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) of the Tax Law, aDy proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within from the date of
th is  no t ice .

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed Lo :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMM]SSION

cc:  Pet i t ioner rs  Representa t ive
Donald Toyntor
Pr ice ,  Waterhouse & Co.
530 F i f th  Ave.
New York, NY 10036
Taxing Bureau' s Representat ive



STATE OF MW YORK

STATE TAX COMMISSION

In the Mat.ter of the Petition

o f

R0BERT and LILLIAN WIIBUR

for Redetermination of a Deficiency or for
Refund of Personal fncome Tax under Art icles
22 and 30 of the Tax Law for the Year 7976.

DECISION

Pet i t ioners,  Rober t  Wi lbur  and L i l l ian Wi lbur ,  P.0.  Box N3935,  Nassau,

Bahamas, f i led a petit ion for redetermination of a deficiency or for refund

of personal incone tax under Art icle 22 of the Tax Law and New York City

personal income tax under Art icle 30 of the Tax Law for the year 1976 (Fi le

No .  25584) .

A formal hearing was held before Arthur Bray, Hearing Off icer, at the

off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on November 18,  1981 at  3 :15 P.M.  Pet i t ioners appeared by Pr ice,  Water-

house & Co.  (Donald Tayntor ,  C.P.A.)  The Audi t  Div is ion appeared by Ralph J .

Vecchio,  Esq.  (Samuel  J .  Freund,  Esq. ,  o f  counsel ) .

ISSUE

Whether the Audit Division should have considered petit ioners to be doni-

ci l iaries of Florida raLher than New York during the year in issue.

FINDINGS OF FACT

1.  Pet i t ioners,  Rober t  J .  Wi lbur  and l i l l ian l .  Wi lbur ,  f i led a New York

State fncome Tax Nonresident Return on Form IT-203/209 and a New York State

fncome Tax Resident. Return on Form IT-2011208 for 1976. They also f i led a

United States Individual Income Tax Return for said year. 0n each of these

returns pet i t ioners l is ted Nassau,  Bahamas as the i r  address.
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2. Pet i t . ioners attached to their  New York State income tax returns a

Schedule for Change of Resident Status which stated that pet i t ioners were

res idents  o f  New York  f rom January  1 ,  7976 to  Apr i l  15 ,  1976.  0n  th is  schedu le

pet i t ioners  a l loca ted  the i r  income,  i temized deduct ions ,  and exempt ions  a t t r i -

butable to the period they were residents and nonresidents.

3 .  0n  September  25 ,7978 the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

changes to  pe t i t ioners  showing persona l  income tax  due o f  $8  ,664.82 ,  p lus

i n t e r e s t  o f  $ 1 , 0 6 5 . 4 3 ,  f o r  a  t o t a l  d u e  o f  $ 9 , 7 3 0 . 2 5 .  S a i d  s t a t e m e n t  w a s  i s s u e d

on the grounds that pet i t ioners had not changed their  domici le from New York

Sta te  and tha t  they  had no t  sa t is f ied  the  c r i te r ia  to  f i le  as  nonres idents .

The Statement of Audit  Changes also proposed modifying pet i t ioners'  i temized

deduct ions  pursuant  to  sec t ion  615(c ) (a )  o f  the  Tax  Law fo r  a l locab le  expenses

atLr ibu lab le  to  pe t i t ioners r  i tems o f  tax  p re fe rence in  excess  o f  the  spec i f i c

deduct ion .  Accord ing ly ,  on  March  30 ,  
'1 .979,  

a  Not ice  o f  Def ic iency  was issued

a s s e r t i n g  p e r s o n a l  i n c o m e  t a x  l i a b i l i t y  o f  $ 8 , 6 6 4 . 8 2 ,  p l u s  i n t e r e s t  o f  $ 1 1 4 3 8 . 7 3 ,

f o r  a  t o t a l  d u e  o f  $ 1 0 , 1 0 3 . 5 5 .

4. In January, 1972 Lft .  Wilbur bought a condominium in Lighthouse Point,

Flor ida with the intent ion of eventual ly ret i r ing there.

5 .  0n  Apr i l  23 ,  7974! f t .  Wi lbur  es tab l i shed a  t rus t  w i th  Morgan Guaranty

Trust Company of New York ("Morgan Guaranty") and on or about the same t ime,

executed  rec ip roca l  w i l l s  w i th  h is  w i fe .  In  o rder  to  comply  w i th  Mr .  Wi lbur 's

understanding of Flor ida 1aw r+here he intended to ret i re,  the wi1ls appointed

individual executors and executr ixes.

6. In 1975 petit ioners contracted for the purchase of a condominium in

Westhampton Beach, New York with the intention that upon retirement petit ioners

wourd reside in Florida and spend sunmers in westhampton Beach,
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7. In 7976 petit ioner was employed by Morgan Guaranty. In February,

1976 Morgan Guaranty offered petit ioner the posit ion of Vice-President and

General Manager of the Morgan Guaranty branch in Nassau, Bahamas with the

understanding that he would have the position for a ninimum of three to five

years. Mr. Wilbur accepted this posit ion with the intention that upon completion

of this assigrunent he would retire.

8. Upon accepting the new posit ion Mr. Wilbur attempted to obtain a

release from the contract to purchase the property in l{esthampton Beach but

was unsuccessful. 0n ApfiL 26, 1976 petitioners took title to the l.iesthanpton

Beach property. Init ial ly the Westhampton Beach property was rented. In June,

1977 petitioners sold the property to the tenant.

9. 0n Apri l  15, 1976 petit ioners left New York and on Apri l  19, L976 they

arrived in Nassau. Prior to leaving New York Mr. Wilbur resigned his nenberships

and positions with several New York organizations.

10. 0n Apri l  15, 1976 petit ioners executed a document which declared that

Florida was their State of domici le and residence. Petit ioners stated on this

document:

I'f have sold my home in Babylon, New York. I have owned my
Florida property since L972. My employer has transferred
me effective Apri l  15, 1976 fron New York City to Nassau
Bahamas, where my family wil l  take up residence. Upon
completion of this assigrunent I do not intend to return to
New York, but expect to retire and reside permanently in
Flor ida.  "

11.  0n Apr i l  15,  1976 pet i t ioners reg is tered to  vote in  F lor ida.

12. 0n Apri l  16, 1976 l7r. Wilbur obt.ained a Florida drivers l icense.

13. 0n or about June 25, 1976 petit ioners completed the closing on their

home in Babylon, New York.
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CONCLUSIONS OFTAW

A.  That  in  v iew o f  the  loca t ion  o f  Mr .  td i lbur rs  res idence,  employnent ,

and assoc ia t ions ,  Mr .Wi lbur  was a  domic i la ry  o f  New York  p r io r  to  1976.  That

Mrs .  Wi lbur  was a lso  a  domic i la ry  o f  New York  p r io r  to  1976 s ince  the  domic i le

o f  a  w i fe  o rd inar i l y  fo l lows tha t  o f  her  husband [20  NYCRR 702.2(d) (5 )1 .

B. That once a domici le is est.abl ished i t  wi l l  cont inue unt i l  the individual

moves to the new locat ion with the bona f ide intent ion of making the new locat ion

h is  f i xed  and permanent  home [20  NYCRR 102(d) (2 ) ] .

C. That since pet i t ioners have not establ ished that they moved to Flor ida

in  I976,  they  have no t  sus ta ined the  burden o f  p roo f  imposed by  sec t ion  689(e)

of the Tax Law of showing that they changed their  domici le to Flor ida during

the  year  in  i ssue.

D. That the petit ion

DATED: Albany, New York

DEC 0 31982

of Robert and l i l l ian Wilbur is herebv denied.

STATE TAX COMMISSION
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