
STATE OF NEI^J YORK

STATE TAX COM{ISSION

In the Matter of the Pet i t ion
o f

Nathan H. & Virginia l{. I{entworth

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax traw for the Year
1 9 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Nathan H. & Virginia W. Wentworth, the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Nathan H. & Virginia Id. Wentworth
Idindsong River Rd.
Essex ,  CT A6426

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of October,  1982.

that the said
forth on said

is the petit ioner
the last known address
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County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied nai l  upon Carolyn S. Wol len the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Carolyn S. l {ol len
Davidson, Dawson & Clark
330 Mad ison Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set for on

of the representative € the petit j r .

the representative
said wrapper is the

Sworn to before me this
6th day of October,  7982.

;i1,q r.,l:lt
.  ' ' "  -  L-"r ;V



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, 1982

Nathan H. & Virginia W. Wentworth
hrindsong River Rd.
Essex, CT 06426

Dear Mr. & Mrs. I . /entworth:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art . ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Carolyn S. Wollen
Davidson, Dawson & Clark
330 Madison Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NE\,] YORK

STATE TAX COMMISSION

In the Matter of the Pet i l ion

o f

NATHAN H. AND VIRGINIA W. WENTI,'I0RTH

for Redet.erminat ion of a Def ic iency or for
Refund of Personal Incone Tax under Art ic le 22
of  the  Tax  law fo r  the  Year  1976.

DECISION

Pet i t ioners ,  Nathan H.  and V i rg in ia  W.  Wentwor th ,  P .0 .  Box  164,  Essex ,

Connect icut '  06426, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income t .ax under Art ic le 22 of the Tax Law for the year 1976

(Fi le No. 26782).

0n March 19, 1982, pet i t ioners advised the State Tax Comrnission, in

wri t ing, that they desired to waive a formal hearing and to submit the case to

the State Tax Commission. based on the ent ire record contai-ned in the f i1e.

ISSI]ES

I.  Whether pet i t ioners may elect to treat a port ion of a lump-sum distr i -

but ion as a long term capital  gain for New York purposes, when the ent ire

amount was reported as ordinary income for Federal  purposes.

I I .  Whether pet i t ioners are ent i t led to a recomputat ion of tax l iabi l i ty

on the lump-sum distr ibut ion based on a decreased al locat ion to New York

s o u r c e s .

T.INDINGS OF FACT

1. Pet i t ioner Nathan H. Wentworth was an employee of The Continental

Insurance Companies ("Cont inental")  dur ing the period from 1950 to 7976, and

ret i red from Continental  in Januarv of 7976.
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2 .  0n  Apr i l  1 ,  1960,  Cont inenta l  es tab l i shed an  IncenL ive  Sav ings  P lan

( " the  P lan" )  fo r  i t s  employees .  The P lan  qua l i f ies  under  sec t ion  401(a)  o f  the

Internal Revenue Code.

3. Pet i t ioner Nathan H. Wentworth part ic ipated in the Plan from i ts

founding on Apri l  1,  1960 unt i l  h is ret i rement in January of 1976.

4. Upon his ret i rement,  Mr. Wentworth received a complete distr ibut ion of

h is  share  in  the  P lan ,  a  to ta l  o f  $224,590.00 ,  such d is t r ibu t ion  qua l i f y ing  as

a lump-sum distr ibut ion under sect ion 402(e) of the fnternal Revenue Code.

5. Pet i t ioners resided in New Jersey during the years 1964 through 1974,

and in Connect icut f rom 1975 through the year at issue.

6. From 1964 through the year at issue, pet i t ioner Nathan H. l . /entworth

performed services for Cont inental  both in New York State and outside of New

York State and al located his salary income from Continental  on the basis of

days worked inside and outside New York State.

7. Pet i t ioners f i led a Federal  income tax return for 1976 on which they

elected to treat the ent ire lunp-sum distr ibut ion as ordinary income under

In te rna l  Revenue Code sec t ions  402(e) (3 ) ,  and (4 ) (E)  and (L ) ,  in  o rder  to  e lec t

a ten-year avetaging method to compuLe the tax on Lhe entire amount.

8. Pet i t ioners f i led a New York State Income Tax Nonresident Return for

7976 on which they al located 71 percent of the lurnp-sum distr ibut ion to New

York sources based upon salary amounts al located to New York sources for the

pr io r  th ree  years .  Regard ing  sa id  re tu rn ,  pe t i t ioners  c lass i f ied  40  percent  o f

the pre-1974 porLion of the al locable distr ibut ion as a long term capital  gain,

with the remainder of the pre-1974 port ion and al l  of  the post-1973 port ion

be ing  c lass i f ied  as  ord inary  income.
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9. Pet i t ioners f i led an amended New York State Income Tax Nonresident

Return for 1976. Said return included a Form IT-220 Minimum Income Tax Computa-

t ion Schedule which l isted as an i tem of tax preference the port ion of the

a l locab le  lump-sum d is t r ibu t ion  c lass i f ied  by  the  pe t i t ioners  as  cap i ta l  ga ins .

10 .  0n  January  19 ,  7979,  the  Aud i t  D iv is ion  issued a  SLatement  o f  Aud i t

Changes to  pe t i t ioners  s ta t ing  as  fo l lows:

"Based on the information you submitted, i t  has been determined
that for Federal  income tax purposes you elected to treat the ent ire
lump sum d is t r ibu t ion  as  ord inary  income. . .

There fore ,  in  accordance w i th  sec t ion  6 I2 (b) (12)  o f  the  New York
Sta te  Tax  Law,  a  mod i f i ca t ion  is  requ i red  to  inc rease the  Federa l
income by the amount of the lump sum distribution which \.ras not
reported in your Federal  tax return.

Furthermore, as you elected for Federal  income tax purposes to
treat the ent ire lump sum distr ibut ion as ordinary income, you lost
the benef i t .  of  the capital  gain treatment for New York State income
tax  purposes . "  (Emphas is  in  o r ig ina l . )

The Statement then set forth a computat ion of the modif icat ion and

recomputed personal income tax by including the ent ire h:mp-sum distr ibut ion

a l locab le  to  New York  sources  as  ord inary  income.  Th is  resu l ted  in  persona l

income tax  due o f .  $27,265.15 .  A f te r  a l low ing  fo r  $22,001.48  in  payments

,  p rev ious ly  made,  and add ing  $681.63  in  tax  surcharge,  a  de f ic iency  in  tax  o f

$5 '945.30  resu l ted .  Accord ing ly ,  a  Not ice  o f  Def ic iency  fo r  th is  amount ,  p lus

interest and a penalty for fai lure to f i le a declarat ion or underpayment of

es t imated  tax ,  under  sec t ion  685(c )  o f  the  Tax  Law,  was sent  to  pe t i t ioners  on

A p r i l  5 ,  1 9 7 9 .

11. t{ i th their  waiver of a formal hearing, pet i t ioners submitted a br ief

for pet i t ioners and an aff idavi t  by Nathan H. I{entworth, such br ief  and aff idavi t

including copies of pet i t ioners'  New York State income tax nonresident returns

for 1964 through 7975, inclusive, and assert ing that the port ion of the lump-sum
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distr ibut ion al locable to New York sources should be recomputed based upon the

information contained therein. Said information included a chart  of  "percentage

of earned income appl icable to New Yorkr" based upon the fol lowing income

figures contained within the copies of pet i t ioners'  New York State income tax

nonresident returns:

YEAR
INCOME TO
BE AI,TOCATED

INCOME ATIOCABI,E
TO NEhT YORK SOURCES

1964$62 ,500 .00$42 ,793 .L9
1965  87 ,666 .64  57 ,130 .03
1966  112 ,500 .00  69  , 000 .00
1967  125 ,000 .04  91 ,111 .14
7968  125  ,0oo  .04  84  ,444  .47
1969  132 ,500 .00  93 ,378 .93
1970  146  ,344 .00  109  ,270 .00
1971  150  ,094 .  00  722  ,7  66  .00
1972  160 ,000 .00  114 ,690 .00
7973  178 ,333 .00  140  ,289  .00
797 4 188 , 333 . 00 133 , oB9 . 00
1975 205 ,000.  00 t29 ,424.00
1976  17 ,093 .00  15 ,455 .00
rorALS iT;68T355:n FT;r6r;966:16

72.  Pet i t ioners r  pe t i t ion ,  b r ie f  and a f f idav i t  do  no t  a l lege  any  er ro r

in the proposed penalty for fai lure to f i le a declarat ion or underpayment of

es t imated  tax ,  under  sec t ion  685(c )  o f  the  Tax  Law.

CONCTUSIONS OF IAW

A.  That  sec t ion  632(a) (2 )  o f  the  Tax  Law prov ides  tha t  there  sha l l  be

added to  g ross  income:

" (2 )  The por t ion  o f  the  mod i f i ca t ions  descr ibed in  subsec t ions  (b )
and (c) of  sect ion six hundred twelve which relate to income derived
from New York sources ( including any modif icat ions atEributable to
h im as  a  par tner )  . t t

B .  That  sec t ion  6L2(b) (12)  o f  the  Tax  Law prov ided,  fo r  the  year  a t

issue, that there shal l  be added to gross income:

"(12) The ordinary income port ion of a lump sum distr ibut ion al lowable
as a deduct ion under sect ion 402(e)(3) of the internal revenue code,
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to the extent deduct ible under sect ion 62(11) of the internal revenue
code in determining federal  adjusted gross income."

C.  That  sec t ion  1512 o f  the  Tax  Reform Act  o f  L976 mod i f ied  sec t ion

402(e) of the Internal Revenue Code to provide that al l  of  a lump-sum distr ibu-

t ion  was a l lowab le  as  a  deduct ion  under  sec t ion  402(e) (3 )  and c lass i f iab le  as

ordinary income, at the elect ion of the taxpayer.

D. That the ordinary income port ion, al locable to New York sources, of

the pet i t j -onersr lump-sum distr ibut ion, which was deducted frorn their  Federal

gross income, must be added to their  Federal  gross income to determine their

New York adjusted gross incone under sect ions 632(a) and 6I2(b) (12) of the Tax

Law. Therefore, none of the ordinary income port ion, al locable to New York

sources ,  o f  the  pe t i t ioners r  lump-sum d is t r ibu t ion  is  ava i lab le  fo r ,  o r  en t i t led

Lo, treatment as a long term capital  gain.

E. That pet i t ioners have fai led to sustain the burden of proof imposed by

sect ion 689(e) of the Tax Law in assert ing that the percentage of the lump-sum

distr ibut ion attr ibutable to New York sources should be recomputed, in that:

(1 )  Under  20  NYCRR 131.18r  any  percentage a l loca t ion  must  be  computed
on the basis of amount of t .ota1 income attr ibutable to each source
for  the  en t i re  per iod .

(2) Pet i t ioners have fai led to provide any income f igures for the
years  1960 th rough 1963,  inc lus ive .

(3) Recomputat ion based upon the f igures provided by pet i t ioners for
the  years  1964 th rough 1975,  inc lus ive ,  y ie lds  71  percent  o f  income
attr ibutable to New York sources, the same percentage used in pet i-
t ioners r  o r ig ina l  a l loca t ion .

F. That the penalty,  under sect ion 685(c) of the Tax Law, was properly

imposed.



G. That.  the pet i t ion

the Not ice of Def ic iency is

DATED: Albany, New York

gcT ,j 3 ll j3*
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of Nathan H. and Virginia W. Identworth

sus ta ined.

STATE TAX COI"IMISSION

is denied and
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STATE TAX COMMIsSION

December  10 ,  L982

Nathan H. and Virginia ! '1. Identworth
"Windsong" River  Road
P .  O .  Box  L64
Essex ,  CT  06426

RE: NATHAN H. AND VIRGINIA \.I. WENTI,ilORT}I

Dear  Mr.  and Mrs"  Wentworth:

I  am in  receipt  o f  your  le t ter  o f  November 5,  1-982
in which you request  that  the State Tax Counniss ion to
recons ide r  i t s  Oc tobe r  6 ,  L982  dec i s ion ,  spec i f i ca l l y
w i th  rega rd  to  a l l oca t i on .

In  suppor t  o f  t ha t  requesc ,  you  adv i se  tha t  cop ies
o f  Federa l  re tu rns  fo r  t he  yea rs  1960-63  a re  enc losed
which af ford a bas is  for  a  d i f ferent  a l locat ion based on the
inc lus ion of  these h igh contr ibut ion years in  your  p lan.
No  such  cop ies  were  enc losed .  Regard less  o f  t h i s ,  t he
advice in  the October  6,  1982 cover  le t ter  concern inEr
exhaust ion of  admin is t rat ive rev iew and the so le remedy
being the conmencenent  of  an Ar t ic le  78 proceeding wi th in
four  months of  the decis ion date in  the Supreme Cour t ,  A lbany
County makes your  request  moot .  The Commiss ion cannot  now
cons ide r  add i t i ona l  ev idence  o r  recons ide r  i t s  dec i s ion .

Sec re ta ry  to  the  S ta te  Tax  Commiss i c : :

MA: Il lac
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4,ls'

Nat .han  H .  and  V i rg i n i a  W.  Wen two r th
"W inds  o r rg "  ,  R i ve r  Road
P .O .  Box  L64
Essex .  CT  06426. . / .
Novembery  , 1982  

- . . '

S ta te  o f  New  Yo rk
S ta te  Tax  Commiss ion
A lbany ,  NY  12227

Dear  S i r s :

We  have  you r  l e t t e r
dec i s i on  o f  t ha t  da te  on

i  - .  '  t  i  '

IAX . i : l L r l l  l , i , J  r  ' "  ' i : ' i

l , l0V a / i ! ,1

TLX lllf0Ri,l ir.Il0ll $!"iifl{r

o f  Oc tobe r  6 ,  1982  and  t he  copy  o f  you r
ou r  I 97  6  i ncome  tax  ma t te r .

Ou r  pe t i t i on  made  two  po in t s .  F i - r s t ,  t he  un fa i r ness  o f  sec t i on
612 (b ) (12 )  as  i t  app l i ed  i n  I 976 .  I n  t ha t  yea r  a l one  t axpaye rs  such
as  us  we re  dep r i ved  o f  t he  bene f i t  o f  con fo rm i t y  be tween  t he  S ta te
and  Fede ra l  i ncone  t ax  l aws .  We  app rec ia te  t he  l im i t s  o f  you r  au th -
o r i t y  w i t h  r espec t  t o  de fec t i ve  S ta te  l aws ,  bu t  we  had  be l i eved  you
wou ld  t ake  t he  p re j ud i ce  we  expe r i enced  i n to  accoun t  i n . cons ide r i ng
the  seconc l  po i - n t  r i d "  i n  ou r  p ' " t i t i on .  

'

Ou r  second  po in t  r e l a tes  t o  a l l oca t i ng  t he  l u rnp  sum d i s t r i bu t i on
be tween  New Yo rk  and  non -New Yo rk  sou rces .  I n  you r  op in i on ,  you  made
a  pa r t i a l  app l i ca t i on  o f  Regu la t i on  131 .18  and  he ld  t ha t  we  had  f a i l ed
to  g i ve  you  t he  amoun ts  o f  my  sa1a r i es  f o r  1960  t h rough  1963  as
requ i red  by  t he  Regu la t - i on .

We  t r us t  you  t ea l i ze  t ha t  Regu la t i on  131 .18  p rov ides  a  reasonab le
me thod  o f  a l l oca t i on  on l y  w i t h  r espec t  t o  t hose  de f i ned  bene f i t
pens ion  p l ans  whe re  un i t  bene f i t s  a re  based  on  ca ree r  ave rage  sa la r y .
Fo r  de f i ned  con t r i bu t i on  p l ans  i t  does  no t  t ake  accoun t  o f  t he  f ac t
t ha t  con t r i bu t i ons  i n  ea r l y  yea rs  usua l l y  p roduce  a  f a r  l a rge r  p ropo r t i on
o f  t he  f i na l  bene f i t  t han  con t r i bu t i ons  i n  l a t e r  yea rs .  The  Regu la t i on
i s  who l l y  i r r e l evan t  t o  t h r i f t  p l ans  such  as  t he  one  i nvo l ved  he re
in  wh i ch  t he  emp loyee ' s  vo lun ta r y  con t r i bu t i on ,  no t  necessa r i l y  based
on  h i s  sa la r y ,  i s  ma tched  i n  who le  o r  pa r t  by  h i s  emp loye r .  Thus
in  ou r  v i ew  we  d id  no t  f a i l  t o  p rov ide  you  w i t h  p roo f  necessa ry
to  a  r easonab le  me thod  o f  a l l oca t i on .

Even  so ,  we  r l ow  enc lose  cop ies  o f  ou r  Fede ra l  i ncome  tax  re tu rns
fo r  1960  t h rough  1963 .  The  t o ta l  sa l a r i es  r ece i ved  a f t e r  t he  I ncen t i ve
Sav ings  P lan  became  e f f ec t i ve  on  Ap r i l  1 ,  1960  a re  as  f o l l ows :



Sta te  o f  Ne rv  Yo rk
November  ) '  ,  7982
Page  2

1960  (75% o f  $39 ,999 .96 )
19  61
r962
1  963

$29 ,999 .97
48  , 7  49  . 94
65 ,000 .00
65 ,000 .04

$zm;7?9:95To ta l

The  t o ta l  o f  t hese  anoun ts  i nc reases  t he  " f ncome  to  be  A l l oca ted "
f r om $1 ,684 ,553 .72  t o  $1 r893 ,103 .67  and  reduces  t he  pe rcen tage  a l l oca -
b1e  t o  New Yo rk  f r om TLeo  t o  63 .52 .  Thus  no  more  t han  63 .5eo  o f  t he
taxab le  d i s t r i bu t i on  o f  $22+ ,590 .  o r  $142 ,614 .65  shou ld  p rope r l y
be  t aken  i n to  accoun t ,  r a the r  t han  $159 ,459 . ,  t he  f i gu re  used  i n
ca l cu la t i ng  t he  p roposed  de f i c i ency .

We  reques t  you  t o  r econs ide r  you r  Dec i s i on  o f  Oc tobe r  6 ,  1982  and
to  rev i se  i t  by  r educ ing  t he  a l l ocab le  pe rcen tage  f r om 7L% to  63 .5%.

Very  t ru l y  yours ,

en twor t


