
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PeLit ion
o f

Linus B. & Diane M. Llensman
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
& UBT under Art ic le 22 &. 23 of the Tax Law for the
Y e a r s  1 9 7 6  &  7 9 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  29 th  day  o f  December ,  L982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Linus B. & Diane M. Wensman, the pet i t ioners in the within
proceed inS,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Linus B. & Diane M. l,lensman
205 Steuben St .
Horseheads, NY 14845

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

sa id  addressee is  the  pe t i t ioner
s a i d the  las t wn address

that. the
forth on

Sworn to before me this
29Lh day of December, 1982.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

L inus  B.

for Redeterminat ion of
o f  a  Determinat ion  or  a
& UBT under ArLicIe 22
the  Years  1976 & 7977.

& Diane M. Wensman

a Def ic iency  or  a  Rev is ion
Refund of Personal Income

& 23 of the Tax Law for

MFIDAVIT OF MAITING

the representat ive
said wrapper is the

Stat.e of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied rnai l  upon Lynn G. Keyser the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Lynn G. Keyser
Denton, Keyser,  laBrecque & Moore
200 Wi I I iam St .
E1mi ra ,  NY 14901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet. i t ionerT

Sworn to before me this
29th day of December, 1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, I9B2

Linus B. & Diane M. hlensman
205 Steuben St.
Horseheads, NY 74845

Dear  Mr .  &  Mrs .  Wensman:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 722 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art . ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t . igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
lynn G. Keyser
Denton, Keyser,  LaBrecque & Moore
2 0 0  W i l l i a m  S t .
E lmi ra ,  NY 14901
Taxing Bureau's Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IINUS B. I'IENSMAN AND DIANE M. WENSMAN

for RedeterminaLion of Def ic iencies or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the  Tax  law fo r  the  Years  1976 and 1977.

DECISION

Peti t ioners, Linus B. I , i lensman and Diane M. Wensman, 205 SLeuben Street,

Horseheads,  New York  14845,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  de f ic ienc ies

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax law for the years 1976 and 7977 (Fi le Nos. 29079,

2 9 0 8 0 ,  2 9 0 8 1  a n d  2 9 0 8 2 ) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, 164 Hawley Street,  Binghamton, New

York ,  on  September  23 ,  1981 a t  10 :45  A.M.  Pet i t ioner  L inus  B.  Wensman appeared

by Lynn G. Keyser and Richard D. Keyser,  Esqs. The Audit  Divis ion appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( A n n a  D .  C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the Audit Division properly determined petit ioners tax l iabi l i ty

for 1,976 and 7977 as the result of an audit.

FINDINGS OF FACT

1 .

not ices

imposing

and 7977

0n August  17 ,  7979,  based on  an  aud i t ,

o f  de f ic iency  aga ins t  pe t i t ioners  L inus

addit . ional personal income tax for each

in the fol lowing amounts:

Audi t  Div is ion issued

I,ilensman and Diane M. Wensman

the taxable years of. 7976

the

B .

o f
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(a)  For  1976,  addi t ional  personal  income tax of  $2,531.83,  p lus
penal ty  and in terest  o f  $642.09.

(b) Eor 7977, addit ional personal income tax of g2 1192.45, plus
penalLy and in terest  o f  9363.44.

0n that same date, based on the same audit, the Audit Division issued notices

of deficiency against. peti t ioner Linus B. Wensman assert ing unincorporated

business tax for each taxable year at issue as fol lows:

(a)  Eor  7976,  un incorporated business tax of  $909.77,  p lus
penal ty  and in terest  o f  9238.32.

(b)  Eor  1977,  un incorporated business tax of  $655.11,  p lus
penal ty  and in terest  o f  9105.48.

These deficiencies were based on the Audit Division's f indings of deposits into

savings accounts that were not suff iciently documented and considered to be

addit ional taxable income. The deposits were as fol lows:

Deposits to: Chemung Canal Trust Company
Chemung Canal Trust Company
Elmira Savings Bank
Elmira Savings Bank

Total Adjustment For 1976

Deposits to: Chemung Canal Trust Company
Chemung Canal Trust Company
Elmira Savings Bank
Elmira Savings Bank

Total Adjustment For 1977

07 /13 /76
08/16 /76
07 /12176
aslM/76

06 l07  /77
lL /17  /77
06107177
12/09177

$  5  ,000 .  00
5 ,500 .00
5 ,  ooo. oo
5 ,5oo .  oo

$21,000 .00

$  3  ,000 .00
7  ,000 .00
5  ,000 .00
6 ,000 .00

$21 ,0oo.  0o

2. The savings accounts to which the above deposits were made were in the

name of petit ioner Linus B. I,Jensman only. The monies deposited were received

from a James A. Cuthbert in the form of cash and checks. For monies received

the petit.ioner Linus B. Wensman gave James A. Cuthbert five tton demandtt pronissory

notes as fo l lows:



The purpose for the monies was for long tenn investment in real estate in the

Elmira area. Subsequently the monies were used for that purpose. The monies

transferred to Linus B. Wensman by James A. Cuthbert were provided by the

fo l lowing people:

DATE OF NOTE
Elt-T6;T976
August 14, 1976
Total for 7976

June 4, 7977
November 16, 1977
December 5, L977
Total tar 7977

-3-

$7,5oo
$5,000  and  $1 ,100
$ 9oo
$2,500
$3 , ooo
$ 1  ,000

$  3 ,000
$  2 ,000
$  2 ,180
$ 15 ,000

AMOI]NT
$T0l0o. oo

11,000 .00
$zT;000:T0

$21 ,000

$22 ,180

3- The funds at issue were used to purchase rental property. A11 the

real estate was deeded in the name of Linus B. Wensnan. Petit ioner managed the

propert ies and statements of condit ions were sent to other investors in each of

the years in question. A11 income and expenses were reported on the petit ioners

t'ax returns during the years at, issue, this arrangement was known and agreed to

by the other investors. None of the propert ies showed a profi t .

John Costel lo
Bruce Young
Kevin McCarty
Rudy Martorella
Jim Cuthbert
Linus Wensman

Total For 1976

John Costello
Bruce Young
Kevin McCarty
Jim Cuthbert

Total For 7977
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4. An audit of James A. Cuthbert was tr iggered by the audit conducted on

Linus B. Wensman and Diane M. lrtensman. No adjustmenLs were found, but Mr.

Cuthbert did sign a consent to keep the years at issue open unti l  the petit ioners'

audit was settled. 0ther than the demand note given by petitioner Linus B.

I^/ensnan to Mr. Cuthbert, there was no other agreements in writing conditioning

the use of said monies. Mr. Cuthbert had given the monies to petit ioner

Linus B. I'/ensman as indicated above since he had known the petitioner for over

forty-f ive years and was his brother-in-Iaw.

5. The Audit Division did not contend the monies came from sources other

than those stated above.

CONCTUSIONS OF IAW

A. That during the years at issue the petit ioners Linus B. Wensman and

Diane M. Wensman, did receive monies from Mr. James A. Cuthbert for the purpose

of investment in real estate. That, as such, said funds would not be included

in the petit ionerst taxable income since these funds did not represent earned

income to petit ioners.

B. That the petit ion of l inus B. Wensman

and the notices of deficiency dated August L7,

DATED: Albany, New York

DEc 2 9 1982

and Diane U. Wensman is granted

1979 are cancelled.

f icftrte


