
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

David L. & Mari lvn S. Lrenner :

for Redeterminat ion of a Def ic iency or a Revision 2
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law and Nonresident:
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the Citv of New York for :
the  Year  1976.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon David L. & Mari lyn S. Wenner, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
vr rapper  addressed as  fo l lows:

David L. & Mari lyn S. Wenner
c/o Robert  G. Stern, Arthur Andersen & Co.
1345 Avenue of the Americas
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the St.ate of New York.

That deponent furLher says
herein and that the address set
of Lhe pet i t . ioner.

Sworn to before me this
14th day of December, 1982.

addressee is the pet i t ioner
I l trapper Ls the last known address

that the said
fo r th  on  sa id

OATHS PLTRSUANT TO TAX IJAW
SECTION I74

AUTHORIZED TO ADM



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

David L. & Mari lvn S

Pet i t ion

hlenner AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of.  the Tax law and Nonresident:
Earnings Tax under Chapter 46, Ti t1e U of the
Administrat ive Code of the Citv of New York for :
the  Year  1 .976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  G. Stern the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Robert  G. Stern
Arthur Anderson & Co.
1345 Avenue of the Americas
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner

the representat ive
said wrapper is the

Sworn to before me this
14th day of December, 1982

AUTHORIZED TO ADM
g4rHS PURSUANT TO
SECTION 1?4

ISTER
TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

David l .  & Mari lyn S. l {enner
c /o  Rober t  G.  S tern ,  Ar thur  Andersen & Co.
1345 Avenue of the Americas
New York ,  NY 10019

Dear  Mr .  &  Mrs .  l {enner :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have novr exhausted your r ight.  of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  noL ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Rober t  G.  S tern
Arthur Anderson & Co.
1345 Avenue of the Americas
New York, NY 10019
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

DAVID t. I/ENNER and MARILYN S . ITENNER

for Redeterminat. ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le
22 of the Tax Law and Nonresident Earnings Tax
under Chapter 46, TiLLe U of the Administrat ive
Code of the City of New York for the Year 7976.

DECISION

Pet i t ioners ,  Dav id  l .  Wenner  and Mar i l yn  S .Wenner ,  c /o  Rober t  G.  S tern ,

Arthur Andersen & Co.,  1345 Avenue of the Americas, New York, New York 10019,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law and New York City nonresident

earnings tax under Chapter 46, Ti tJe U of the Administrat ive Code of the City

of New York for rhe year 1976 (Fi le No. ZgZ35).

A  fo rmal  hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two Wor1d Trade Center,  New York, New

York ,  on  March  19 ,  1982 a t  9 :30  A.M.  Pet i t ioner  appeared by  Ar thur  Andersen &

co.  (sor  upb in ,  cPA) .  The Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.

( P a u l  A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I .  Whether pet i t ioners were resident individuals of New York State during

any  par t  o f  the  year  1976.

I I .  Whether,  in the event pet i t ioners were resident individuals during

7976, they effected a change of domici le from New York to Denmark in 7976.

I I I .  Whether pet i t ioners are subject to the imposit ion of the New York City

Earnings Tax on Nonresidents for the year I976.
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FINDINGS OF FACT

1. 0n 0ctober 1.7, '1.977, petit ioners, David L. Wenner and Mari lyn S.

hlenner, husband and wife, filed a New York State fncome Tax Resident Return

(Form TT'201/208) and a New York State fncome Tax Nonresident Return (Form

IT-203/209) for the year 1976. Included as part of this f i l ing was a Schedule

for Change of Resident Status (Form CR-60.1), on which petit ioners indicated

they were residents of New York in 1976 only until February 28, and were

nonresidents for the renaining ten nonths of that year. Petitioners listed

their last pernanent address in the United States as 467 Highbrook Avenue,

Pelham }Ianor, New York. Pelham llanor is located in hlestchester County, New

York.

2. 0n August 9, 1979, the Audit Division issued to petit ioners a Notice

of Deficiency assert ing addit ional tax due for 7976 in the amount of $5,086.33

plus interest.

3. A statenent of Audit changes, also dated August 9, 1979, explained

that the asserted deficiency lras based on a reconputation of petit ioners' L976

tax l iabi l i ty reflecting the Audit Divisionrs disal lordance of petit ioners'

claimed change of residence out of New York in L976.

4. Petitioner David l. Wenner is now and was during the year 1976 employed

by l{cKinsey and Conpany, Inc. ("McKinseytt), a business and management consulting

firn with off ices located in various cit ies in the United States and several

foreign countries. Mr. hlenner had joined McKinsey in 1973.

5. Prior to joining McKinsey in 1973, Mr. htenner, a native of Florida,

had been employed by Texas Instrunents Corporation in the Boston, Massachusetts

area and also by a consult ing f irm located in Massachusetts.
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6. Upon accepting employment with McKinsey in 1973, Mr. Wenner was

assigned to the f irmrs New York City off ice. (McKinsey had no off ice in

Boston, Massachusetts in 1973.) Neither his employment with McKinsey nor his

assignnent to McKinsey's New York City off ice was in any way l imited in duration

to a specif ied period of t ime. Petit ioners moved to New York and purchased a

hone in May of 1973. Presumably this home was located at the Pelham Manor

address l is ted above (see Finding of  Fact  "1") .

7. According to testimony by one Marvin E. Lesser, a senior vice-president

with McKinsey, i t  is the policy of McKinsey to encourage their personnel to

move to different off ice locations within the company. McKinsey generally

places no t ime l imit on the duration of an enployeers assignment to a part icular

off ice and views employee mobil i ty as a posit ive fact,or in the employee's

career progression with McKinsey.

8. In the latter part of 1975, Mr. Wenner advised McKinseyrs New York

off ice that he wished to leave the company. Prior to this, Mr. Wenner had been

taking job interviews in the southeastern Unit.ed States, specif ical ly in

Jacksonvil le, Florida and in Atlanta, Georgia.

9. In response to Mr. Wennerrs statement and as an inducement for him to

remain with the company, McKinsey offered Mr. Wenner an assignment with their

off ice in Copenhagen, Derrnark. Mr. I^lenner accepted this assignment and, after

putt ing their house on the market for sale, petit ioners left New York for

Copenhagen in late February of 7976. Petitioners sold their house in June of

L976. Mr. Wenner's assignment to Copenhagen was not l imited in duration to any

specif ied period of t ime, but was originally stated to be for "one study",

meaning one part icular project or problem to be analyzed and hopeful ly solved

by Mr. I{enner.
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10. Petitioners remained in Denmark for three years, during which time

Mr. Wenner was elected a member of UcKinseyts worldwide nanagement group.

During 7979, McKinsey agreed to Mr. Wennerts request to be transferred to

McKinsey's then newly opened Atlanta, Georgia office. Petitioners moved from

Denmark to Atlanta, Georgia, and Mr. Wenner connenced work at UcKinsey's office

there in  1979.

11. Prior to and at the t ime of petit ioners' move from New York to Dennark,

McKinsey did not have an off ice in Atlanta, Georgia, nor were there definite

plans, at that t ine, to open an off ice in Atlanta.

CONCIUSIONS OF TAW

A. That section 605(a) of the Tax law in pert inent part provides:

rr(a) Resident Individual. A resident individual means an individual:

(1) who is domici led in this state, unless he naintains no
permanent place of abode in this state, maintains a pertnanent place
of abode elsewhere, and spends in the aggregate not nore than thirty
days of  the taxable year  in  th is  s tater . . . " .

B. That when petitioners noved from Massachusetts to New York at the tine

of petitioner David Llennerrs acceptance of enployment with McKinsey in 1973,

and with their purchase of a home in New York at that tine, petitioners effected

a change of residence and established their dornici le in New York. Petit ioners

have not provided sufficient credible evidence as would sustain the burden of

proving that they were domiciliaries of and intended their permanent place of

residence in 1976 to be either Massachusetts or any state other than New York.

C. That regulations of the State Tax Comnission in pertiaent part

provide:

I 'a United States cit izen wil l  not ordinari ly be deened to
have changed his donicile by going to a foreign country unless it
is clearly shown that he intends to remain there permanently. For
example, a United States citizen doniciled in New York, who goes
abroad because of an assignment by his employer... ,  does not lose his
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New York domici le unless i t  is c lear ly shown that he intends to
remain  abroad permanent ly  and no t  to  re tu rn . "  [20  NYCRR 702.2(d) (3 ) ] .

D. That.  pet i t ioners did not.  ef fect a change of dornici le from New York to

Denmark in 1976, inasmuch as their  move to Denmark was the result  of  an assign-

ment by pet i t ioner David Wenner 's employer and their  stay in Denmark was not

intended to be of a permanent nature. Accordingly,  s ince pet i t ioners r^rere

domici l iar ies of New York and did not ef fect a change of domici le out of  New

York in 7976, they are taxable as resident individuals of New York for that

y e a r .

E. That pet i t ioners were not domici l iar ies of New York City nor did they

maintain a permanent.  place of abode there in 1976, but rather they were domici l -

iar ies and residents of Westchester County, New York in I976. However,  pet i t ioner

David l .  hlenner did earn wages as the result  of  his work for McKinsey in New

York  C i ty  in  I976.  Accord ing ly ,  pe t i t ioners ,  as  nonres idents  o f  New York  C i ty

who had wage earnings from working in New York City,  are subject to the New

York City Earnings Tax on Nonresidents within the meaning and intent of  sect ions

U  4 6 - 1 . 0 ( h ) ( 1 )  a n d  ( 2 ) ,  U  4 6 - t . 0 ( i )  a n d  U  4 6 - 2 . 0 ( a )  ( 2 )  o t  T i t l e  U  o f  t h e  A d r n i n i -

strat ive Code of the City of New York.

F. That the pet i t ion of David L. Wenner and Mari lyn S. Wenner is hereby

den ied  and the  Not ice  o f  Def ic iency  issued August  9 ,  1979,  together  w i th  such

interest as may be lawful ly owing, is sustained.

DATED: Albany, New York

DEC 14 1982
4, r , ,

COMMISSION

PRXSIDENT


