
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arthur A. J.  Weglein

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 6 9  &  1 9 7 0 .

AT'FIDAVIT OF MAIIING

is the petit ioner
the last known address

-//

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur A. J.  I^ ieglein, the pet i t ioner in the within
proceeding, by enclosing a true cop! t t t" ieof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arthur A. J.  Weglein
East Rampasture Rd.
Hampton Bays, NY 77946

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive care and cuitody of
the United States Postal  Service within the State of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
11 th  day  o f  June,  7982.

that the said
fo r th  on  sa id

addressee
wrapper is' 7



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11, 7982

Arthur A. J.  Weglein
East Rampasture Rd.
Hampton Bays, NY 77946

Dear  Mr .  Weg le in :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 72227
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive

Taxing Bureaut s Represental ive



STATE OF NEId YORK

STATE TAX COUMISSION

In the Matter of the Petit ion

o f

ARTHUR A.J. IIEGI,BIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArticLe 22
of the Tax Law for the Years 1969 and 1970.

DECISION

Peti t ioner,  Arthur A.J. Weglein, Box 711, East Rampasture Road, Hampton

Bays, New York 7L946, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Article 22 of the Tax Law for the years

1969 and 1970 (Fi le No. 13464).

A fornal hearing was held before Frank Romano, Hearing Off icer,  at  the

off ices of the State Tax Commissi .on, Two tr lor ld Trade Center,  New York, New

York, on August 12, 1977, at 9200 A.M. Pet i t ioner appeared pro se. The Audit

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Laurence Stevens ,  Esq. ,  o f  counse l ) .

The hearing was cont inued and concluded be,fore Archibald F. Robertson, Jr. ,

Hear ing  0 f f i cer ,  a t  the  same o f f i ces  on  0c tober  30 ,  1978,  a t  9 :15  A.M.  Pet i t ioner

again appeared pro se. The Audit  Divis ion appeared by Peter Crotty,  Esq.

(Bruce M.  Za laman,  Esq.  ,  o f  counse l ) .

ISSI]E

l lhether pet i t ioner was a person required to col lect,  t ruthful ly account

for,  and pay over New York State withholding tax due from Professional Health

Services, Incorporated for the periods JuIy I  through October 31, 1969, and

January 1 through December 31, 1970, and wi l l fu l ly fai led to do so and is thus

1iab1e to a penalty under sect ion 685(g) of the Tax law.
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FINDINGS OF FACT

1. 0n March 26, 7973, the Audit  Divis ion issued a Statement of Def ic iency

and Notice of Def ic iency against pet i t ioner,  Arthur A.J. Weglein, imposing a

penalty under section 985(g) of the Tax Law for the periods July 1, 1969 through

October  31 ,  1969 in  the  amount  o f  $3 ,350.65 ,  January  1 ,  1970 th rough March  4 ,

1970 in the amount of $11644,00 and March 4, 1970 through December 31, 1970 in

the  amount  o f  $71618.00 ,  fo r  a  to ta l  pena l ty  o f  $12,612.65 .  The pena l ty  was equa l  to

the unpaid income taxes withheld from employees of Professional Health Services,

fncorporated, (hereinafter " the corporat ion").

2.  Pet i t ioner ldas execut ive vice-president,  a director and a stockholder

of Professional Health Services, Inc.,  f rom the t ime i t  became a publ ic corpora-

t ion in March of L969 to March 10, 1970, the date on which the corporat ion was

placed in receivership. Pet i t ioner test i f ied that he signed the documents

which placed the corporat ion in receivership.

3 .  Med ica l  Fac i l i t ies ,  Inc . ,  the  cont ro l  g roup,  agreed to  buy  the  cor -

poration for a nomi-na1 sum in early Novenber, L969. An agreement existed that

i f  the new control  group was not sat isf ied with the performance of the corpo-

rat ion, i t  wou1d, after a specif ied period, return the corporat ion to the

original  control  group. In the later part  of  November, L969, the new corporate

control  group rel inquished i ts control  of  the corporat ion.

4. Pet i t ioner col lected accounts for the corporat ion and was paid for his

legal work by it. and later by the new control group.

5. Petitioner contended that he never had the authority to sign any

checks and that he never co-signed any notes or banking resolutions or any

State income tax returns for the corporat ion.
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CONCIUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides:

"Any person reguired to col lect,  t ruthful ly account for,  and
pay over the tax imposed by this art ic le who wiI l fu l ly fai ls
to col lect such tax or truthful ly account for and pay over
such tax or willfully attempts in any manner to evade or defeat
the tax or the paynent thereof,  shal l ,  in addit ion to other
penalt ies provided by 1aw, be l iable to a penalty equal to
the total  amount of the tax evaded, or not col lected, or not
accounted for and paid over. f '

B. That sect ion 685(n) of the Tax Law def ines the term'rperson'r  to

inc lude,  in te r  a1 ia ,  an  o f f i cer  o r  employee o f  a  corpora t ion  who t ' . . . i "  under  a

duty to perform the act in respect of which the violat ion

C. That whether pet i t ioner,  Arthur A.J. Weglein, is

to col lect and pay over withholding taxes is a factual one

T u 1 l y ,  6 5  A . D .  2 d  2 2 8 ,  4 7 2  N . Y . S .  2 d  1 8 8 ) .

occu rs .  t t

a  t tpersont t  regui red

(Matter  of  Malk in v .

D. That the term 'rwi l l fu l"  as used in sect ion 685(g) of the Tax law means

an ". . .act,  default  or conduct is consciously and voluntar i ly done with knowledge

that as a result ,  t rust funds belonging to the Government wiI I  not be paid over

but wi l l  be used for other purposes. No showing of intent to deprive the

Government of its money is necessary but only something more than accidental

nonpayment

N . Y . 2 d  3 2 ) .

is required'r  (Matter of  Levin v.  Ga1lm44, 49 A.D.2d 434, rev'd.  42

E. That pet i t io4er was a person required to col lect,  t ruthful ly account

for and pay over New York State withholding tax due from Professional Health

Services, Incorporated for the periods July 1 through 0ctober 31, 1969 and

January 1 through March 10, 1970 and wi l t ful ly fai led to do so, within the

meaning of subdivis ions (n) and (g) of sect ion 685 of the Tax Law. Accordingly,

pet i t ioner is subject to a penalty equal to said sum under subsect ion (g) of

sect ion 685 of the Tax Law.
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f .  That the pet i t ion of Arthur A.J. Lleglein is granted as to the period

subsequent to Uarch 10, 7970; that the Audit  Divis ion is hereby directed to

accordingly modify the Not ice of Def ic iency issued March 26, 1.913; and that

except as so granted, the pet i t ion is in al l  other respects denied and the

Notice of Def ic iency is sustained.

DATED: Albany, New York

JUN 1 1 1982
STATE TAX COM}IISSION

SSI
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