
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harry L. Warren

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

AFTIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Harry L. Warren, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Harry L. Warren
50 Gi l le t te  Ave.
Bayport ,  NY 11705

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of 0ctober,  1982.

that the said addressee is the pet i t ioner
the last known addressforth on said vJrapper



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 1982

Harry L. I^ iarren
50 Gi l le t te  Ave.
Bayport ,  NY 11705

Dear  Mr .  War ren :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / t  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representative



STATE Otr'NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

IIARRY I. WARREN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year L976.

DECISION

Peti t ioner,  Harry L. Warren, 50 Gi l let te Avenue, Ba5port ,  New York 11705,

f i led a pet i t . ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1976 (f i le No. 28351).

A smal l  c laims hearing was held before Samuel levy, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  17 ,  1981 a t  9 :15  A.M.  Pet " i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Ange lo  Scope l l i to ,  Esg. ,  o f

counse l ) .

ISSI]E

Whether pet i t ioner,  Harry l .  Llarren, as a condit ion of his enploynent,  is

required to provide his own space and faci l i t ies for the performance of his

dut. ies, and thereforer fray deduct expenses in connect ion therewith.

FINDINGS OF FACT

1. Petit ioner, Harry L. i , larren, and Jean D. hlarren, his wife, f i led

separately on a combined New York State income tax resident return for subject

year. 0n said relurn, petit ioner Harry L. Idarren deducted $21647.00 as business

expenses in connection with an off ice maintained his home.

2. 0n August 2, 1979, the Audit Division issued a Notice of Deficiency

against  pet i t ioner ,  Harry  l .  Wamen,  asser t ing personal  income tax of  $415.89,
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l e s s  a  r e f u n d  d u e  J e a n  D .  W a r r e n  o f  $ 3 9 . 9 3 ,  p l u s  i n t e r e s t  o f  $ 7 3 . 8 0 ,  f o r  a

total  of  $449.76. The Notice was issued on the ground that the off ice maintained

in  pe t i t . ioner 's  home was no t  h is  p r inc ipa l  p lace  o f  bus iness ,  and,  accord ing ly ,

expenses attr ibutable thereto were disal lowed in ful1.  Addit ional ly,  other

adjustments were made which are not at issue.

3 .  Pet i t ioner  i s  v ice  pres ident  o f  A lcap E lec t r i c  Corpora t ion  (here in -

a f te r  "corpora t ion t ' ) ,  a  f i rm engaged in  the  e lec t r i ca l  cons t ruc t ion  bus iness .

Pet i t ioner  i s  the  ch ie f  opera t ions  o f f i cer  o f  the  corpora t ion .  H is  p r inc ipa l

du t ies  en ta i l ,  in te r  a l ia ,  comple te  respons ib i l i t y  fo r  p rocur ing  manpower ,

tools and equipment for al l  jobs in progress, and to keep track of any and aII

changes Lo ongoing jobs. These dut ies are performed by pet i t ioner at the

corpora t ion 's  o f f i ces  and/or  in  the  f ie ld .

4 .  Pet i t ioner 's  secondary  du t ies  a re  to  f igure  and es t imate  jobs  and job

changes. Pet i t ioner contends that these lat ter duLies are involved and require

as few distract ions as possible. He further contends that the off ices suppl ied

him by the corporat ion were inadequate to accomplish these goals because of the

many distract ions he encountered

5.  fn  o rder  to  fu r ther  h is  bus iness

home so that i t  would have an off ice with

serves no other funct ion but as an off ice

jobs  and job  changes,

act iv i ty,  pet i t . ioner designed his

a  separa te  en t rance.  Sa id  room

where pet i t ioner f igures and est imates

6. Pet iLioner submitted into evidence an unattested let ter f rom his

employer ,  wh ich  s ta tes ,  in  re levant  par t ,  tha t  pe t i t ioner 's  secondary  du t ies

wiI I  make him solely responsible for est imating and procuring new jobs. These

dut ies are to be performed after normal working hours and on weekends, and at a

p lace  o ther  than A lcap 's  o f f i ce .
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CONCIUSIONS OT IAId

A.  That  pe t i t ioner ,  Har ry  L .  War ren ,  fa i led  to  es tab l i sh  tha t  the  expenses

incurred for a port ion of his resident ial  property were ordinary and necessary,

and required as a condit ion of his employment,  and, accordingly,  are not

deduct ible as a business expense. That the incurrence of business expense at

home must.  be required by the employer as a condit ion of employment in order to

be deduct ib le  [Rev .  Ru l .  62-180,  7962-2  C.B.  52 ,  see  S.A.  Bodz in ,  CA-4 ,  75- I

usTC 91901 .

That the unattested let ter f rom the employer does not mandate that

pet i t ioner use a port ion of his home as a condit ion of employrnent,  nor what

specif ic funct ions he was to perform which would necessitate the use of a

por t ion  o f  h is  house.

B. That pet i t ioner fai led to sustain his burden of proof pursuant to

sect ion 689(e) of the Tax law to show that he was ent i t led to claim as a

deduct ion  a  por t ion  o f  h is  res ident ia l  p roper ty  as  a  bus iness  expense.

C. That the pet i t ion of Harry L. Warren is denied and the Not ice of

Def ic iency  issued August  2 ,  1979 is  sus ta ined,  together  w i th  such add i t iona l

interest as may be legally due.

DATED: Albany, New York

OCT ft fi i$EZ
PRESIDENT


