
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Eugene l+lal ter,  Jr.
and Laura E. Walter A3'FIDAVIT OT MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Es ta te  o f  Eugene Wal te r ,  J r . ,  and Laura  E.  Wal te r  the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid h'rapper addressed as fol lows:

Estate of Eugene l la l ter,  Jr.
and Laura E. Walter
854 Mago V is ta  Rd.
Arnold, MD 21012

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of 0ctober,  1982.

that the said add
forth on said wra

e is the pet i t ioner
is the last known add
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Stephen Walter the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Stephen Wa1ter
2094 Pear Hi l l  Court
Crofton, I" lD 21114

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

Sworn to before me this
6th day of October,  1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oc tober  6 ,  1982

Estate of Eugene Walter,  Jr.
and Laura E. irtalter
854 Mago Vista Rd.
Arnold, MD 21012

Dear  Mrs .  Wal te r :

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Stephen Walter
2094 Pear Hil l  Court
Crofton, lD 27774
Taxing Bureau' s Representative
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STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ESTATE OF EUGENE WALTER, JR.
and IAURA E. WAITER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1973.

DECISION

Pet i t ioners ,  the  Es ta te  o f  Eugene Wal te r ,  J r .  and Laura  E.  Wal te r ,  854

Mago Vista Road, Arnold, Maryland 2nI2, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax under Art ic le 22 of the

Tax Law for the year 1973 (Fi1e No. 2251.4).

A formal hearing was held before David Evans, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  Sep lember  20 ,  7979 a t  2 :45  P.M.  Pet i t ioners  appeared by  Stephen

lr tal ter,  the son of Eugene l , /al ter,  Jr.  and Laura E. Irral ter.  The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq.  (Wi l l iam Fox ,  Esq.  ,  o f  counse l ) .

ISSIIES

I.  Whether pet i t ioners fai led to report  on their  1973 income tax return

income received as the result  of  a gain on the condemnation of real  property.

I I .  Whether peLit ioners fai led to report  on their  1973 income tax return

inLerest income received as the result  of  the condemnation of real  property.

I I I .  Whether peLit ioners fai led to f i le a New York State income tax return

fo r  the  year  1973.

FINDINGS OF FACT

t.  Dur ing the year  7973,  Eugene lda l ter ,  Jr .  and h is  wi fe ,  Laura E.

l {a l ter ,  res ided at  B St .  George Cour t ,  Melv i l le ,  New York.



2.  Sa id  Eugene

3.  Sa id  Laura

Wal te r ,  J r .  d ied

E.  Wal te r  was  du ly

-2 -

on September 23,

appointed as the

1973 .

Executrix of his

e s t a t e .

4 .  Sa id  Laura  E.  h ra l te r  d id

the  es ta te  o f  Eugene Wal te r ,  J r . ,

the  year  1973.

1973,  sa id  Eugene Wal te r ,

i n t e r e s t  o f  $ 1 , 2 2 5 . 4 7 ,  f o r

not,  ei ther individual ly or as Executr ix

f i le a New York State income tax return

condemnation proceeding, on or about February 20,

J r .  rece ived payment  o f  an  award  o f  $71,000.00 ,  p lus

a  t o t a l  o t  $ 7 2 , 2 2 5 . 4 7 .

o f

fo r

5 .  Or .Y lay  22 ,7978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioners  asser t ing  persona l  incorne tax  o f  $8  1294.97  p lus  in te res t

for the year 1973. The Notice of Def ic iency was based on a Statement of Audit

Changes issued against the pet i t . ioners on March 4, 7977 which held that the

principal and interest payments pet i t ioners received from the condemnation of

real property during 7973 were subject to the New York State income tax.

6 .  0n  November  19 ,  1959,  Eugene Wal te r ,  J r . ,  had acqu i red  t i t le  t .o  the

premises at 767 Fort  Green Place, Brooklyn, New York, subject to a mortgage of

$55,500,  he ld  by  F igge & Hutwe lker  Co.  That  there  v ras  no  cons idera t ion  pa id

for the execut ion and del ivery of said deed.

7. At.  the t ime of the execut ion and del ivery of the said deed, the said

premises at 767 Fort  Green Place, Brooklyn, New York, was the place of business

of the wholesale meat f j - rm of Eugene Walter,  Incorporated of which Eugene

l r la l te r ,  J r .  and h is  w i fe ,  sa id  laura  E.  Ida l te r ,  were  the  so le  o f f i cers .

were

Urban

8.  In  1968,  Lhe sa id  p remises  a t  167 For t  Green P lace ,  Brook lyn ,  New York

the subjecL of a condemnation proceeding as a part  of  the At lant ic Terminal

Renewal Stage I I I .

9 .  A s  a  p a r t  o f  s a i d
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10 .  Out  o f  the  proceeds o f  sa id  condemnat ion  award ,  the  sum o f  $34 '375.03

was paid to John T. Wiederhold to sat isfy the balance due on a mortgage on the

said prenises at 167 Fort  Green Place, Brooklyn, New York, and the sum of

$3 ,009.00  was pa id  fo r  lega l  fees  and d isbursements  to  Romano & Schenker ,  Esqs .

of 277 Broadway, New York, New York.

11. Al though the record indicates that the property was used in a trade or

business, no information was submitted regarding depreciat ion, book value or

apport ionmenL of any basis between land and bui ldings.

12. Pet i t . ioners have not shown that.  any of the proceeds of the condemnation

award were used to acquire replacement property.

CONCTUSIONS OF TAW

A. That pet i t ioners have fai led to susLain the burden of proof imposed by

sec t ion  689(e)  o f  the  Tax  law to  show a  cos t  bas is  o r  book  va lue  o f  p roper ty

taken as a result  of  the condemnation proceedings. Accordingly,  pet i t ioners

are  sub jec t  to  tax  on  a  long te rm cap i ta l  ga in  o f  $671991.00  computed as

f o l l o w s :  $ 7 1 , 0 0 0 . 0 0  l e s s  e x p e n s e s  o f  s a l e  $ 3 r 0 0 9 . 0 0 .  P e t i t i o n e r s  a r e  e n t i t l e d

to  cap i ta l  ga ins  t rea tment  on  the  long te rm cap i ta l  ga in  o f  $67,991.00 .

B.  That  pe t i t ioners  a re  a lso  sub jec t  to  tax  on  in te res t  income o f  $11225.47 .

C. That the Audit  Divis ion is directed to modify the Not ice of Def ic iency

in  accordance w i th  Conc lus ion  o f  law r rA t r  and,  except  as  so  mod i f ied ,  the

pet i t ion is denied and Lhe Notice of Def ic iency is sustained, together with

such interest as lawful ly due.

DATBD: Albany, New York

OcT 0 6 ]$Ee
STATE TAX COMMISS

ACTIffI


