
STATE OF I{EW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Edward A. & Marilyn Von Lindern

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the year
1975.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of Xarch, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Edward A. & Mari lyn Von Lindern, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward A. & Marilyn Von f,indern
61 Page Dr .
Oakland, NJ 07436

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
herein and that the
of the pet i t ioner.

further says that the said
address set forth on said

addressee is the petit ioner
hrrapper is the last known address

Sworn to before me this
26th day of March, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, 1.982

Edward A. & Marilyn Von Lindern
61 Page Dr .
0akland, NJ A7$6

Mr. & Mrs. Von Lindern:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect i -on(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unit
A1bany, New York 12227
Phone l t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaur s Representative



STATE OF

STATE TAX

NE\d YORK

COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

EDWARD A. VON IINDERN AND MAR]LYN VON IINDERN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 o f  the  Tax  Law fo r  the  Year  1975.

l{het.her salarv income

purposes under Art ic le 22

Peti t ioners Edward A. Von l indern and Mari lyn Von Lindern, 61 Page Drive,

Oak land,  New Jersey  A7$6,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year  1975.  (F i Ie  No.  239L6) .

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  June 2 ,  1981 a t .9 :15  A.M.  Pet i t ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( r .  Levy ,  Esq. . ,  o f  counse l ) .

ISSIJE

DECISION

of  $38,532.00  is  taxab le  fo r  persona l  income tax

of the Tax law.

Mari lyn Von

for the year

FINDINGS OF FACT

1.  fn  May,  1976 pe t i t ioners  Edward  A.  Von L indern  and

f i led a joint  New York state rncome Tax Nonresident Return

on which income and adjustments were reported as fol lows:

Lindern

L 9 7 5 ,



2.  0n  June 19 ,  1978,  the  Tax  Compl iance Bureau issued a  Not ice  o f

Def ic iency for $1,301.98 plus penalt ies and interesL, along with an explanatory

Statement of Audit  Changes which stated, in part ,  the fol lowing:

Adjusted moving expense has been prorated to the extent that New
York income is included in total  income by the fol lowing formula:

N e w  Y o r k  i n c o m e  -  $ 4 2 , 2 8 2 . 0 0  x  $ 1 8 , 6 3 1 . 0 0  =  $ 8 , 3 3 0 . 8 4  N e w  Y o r kt r c w  r v ! &  l u L v r u L  V %  t  a u a .  v v

T o t a l  i n c o m e  -  $ 9 4 , 5 5 9 . 0 0 portion of moving exPense

Percentage l im iLa t ion  has  been recomputed:  $33 '951.16  =  44 .71%
$ 7 5  , 9 2 8 . 0 0

Sa lary
Dividends and Interest
Business Income
Capi ta l  Losses
Tota I
Moving Expense
Tota1 Income

-2 -

Federal Amount

$87 ,  145 .00
4 ,642 .00
3  , 750  . 00

(e78 .  oo )
$94 ,559  .  00

18 ,631  . 00
175  , 928 .00

N . Y . S .  A m o u n t

$38  ,532  .  00
-0 -

3 ,750  . 00
-0 -

$4r:ALoo
1B ,631  . 00

$23  ,651  .  oo

you fai led

Mari lyn

Nonresident

business income

Sect ion  685(a) (1 )  and (2 )  pena l ty  has  been assessed s ince
to f i le your return and pay balance due by the due date-

3. In August,  L978 pet i t ioner Edward A. Von l indern and

Von Lindern filed a joint "amended" New York State Income Tax

Return for the year 1975, on which the sole i tem reported was

o f  $ 3 , 7 5 0 . 0 0 ,  s u p r a ,  a n d  a  r e f u n d  o f  $ 1  1 4 6 9 . 7 6  w a s  r e q u e s t e d .

4. Pet i t ioner Edward A. Von Lindern was a resident of,  and employed in,

Nev York State when in 1965 petitioner's employer International Telephone and

Telegraph Corporat ion (hereinafter ITT) transferred him to i ts internat ional

off ice in Brazi l .  l lh i le in Brazi l  pet i t ioners sold their  home in New York

S t a t e .

5 .  Tn  1967,  pe t i t ioner  was t rans fer red  to  the  corpora te  o f f i ces  o f  ITT

Europe, Inc.,  In Belgium where he remained unt i l  he was terminaLed. 0n JuIy 1'

1975 pet i t ioners returned to the United States and resided at a motel  in



- 3 -

Connect icut.  Short ly,  thereafter,  pet i t ioners moved to

New Jersey. On JuIy 30, 1975, pet i t ioners entered into

a

a

mote l  in  For t  Lee,

cont rac t  o f  sa le  to

purchase a home in Oakland, New Jersey.

6 .  A11 sa la r ies ,  severance pay  and mov ing  expenses  pa id  to  pe t i t ioner

Edward  A.  Von l indern  in  the  sum o f  $87,145.00  dur ing  the  year  1975 were  fo r

services performed during his tenure outside the United States. However,  in

November, 1975, pet i t ioner Edward A. Von Lindern was hired by ITT in New York

and was pa id  a  fee  o f  $3 ,750.00 .  Pet i t ioner 's  serv ices  as  a  consu l tan t  were

rendered in New York State.

7. Pet i t ioners contended that the or iginal  New York State tax return was

erroneously prepared by a tax preparer,  who was not famil iar with the Tax Law

of New York and that the sole income taxable to them, as nonresident taxpayers,

was the  consu l tan t  fees  o f  $3 ,750.00  pa id  fo r  serv ices  rendered in  New York

State

B.  No ques t ion  o f  domic i le  o r  res idence was ra ised a t  o r  be fore  the

hear ing .

CONCLUSIONS OF LAW

A. That the salar ies, severance pay and moving expenses paid to

pet i t ioner  Edward  A.  Von L indern  dur ing  the  year  1975 in  the  sum o f  $87r145.00 ,

wh ich  inc luded the  $381532.00  a t  i ssue,  were  compensat ion  fo r  persona l  serv ice

rendered by a nonresident individual whol ly without New York State and is not

included in pet i t ioners'  New York adjusted gross income within the meaning and

in ten t  o f  sec t ion  632(b) (1 ) (B)  o f  the  Tax  Law and 20  NYCRR 131.4(b) .

B. That the pet i t ion of pet i t ioners Edward A. Von Lindern and Mari lyn

Von Lindern is granted and the Not ice of Def ic iency issued June 19, 1978 is

cance l led .



C. That the Audit  Divis ion

$ 1 , 4 6 9 . 7 6  i n  a c c o r d a n c e  w i t h  t h e

Nonresident Return f i led for the

be lawfu l l y  owing .

DATED, Albany, New York

IVIAR 2 6 198e

directed to auLhorize a refund of

New York State Income Tax

together with such interest as may

- 4 -

is hereby

t tAmendedtt

y e a r  1 9 7 5 ,

STATE TAx COMMISSION


