
STATE OF NEI{ YORK

STATE TAX COI"IMISSION

fn the Matter of the Pet i t ion
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Thomas & Rita Volpe

for Redeterminat ion
of a Determination
& UBT under Art ic le
Year  1974.

a Def ic iency or a Revision
a Refund of Personal Income
& 23 of the Tax Law for the
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is  the pet i t ioner
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 22nd day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas & Rita Vo1pe, the pet i t ioners in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Thomas & Rita Volpe
142-78 58th Avenue
Flushing, NY 11355

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.
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That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

t ha t  t he  sa id  add ressee
fo r th  on  sa id  w rhppe r  i s

Sworn to before me th is
22nd  day  o f  Oc tobe r ,  L982 .

AUTI{ONIZED TO ADiJiI
CATHS I'UNSUAI{I TO
SECTION I74
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TAX lAW



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion
o f

Thomas & Rita Volpe

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of a Determination or a Refund of Personal Income
& UBT under Ar t ic le  22 &,23 of  the Tax Law for
the  Yea r  1974 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 22nd day of October,  1982, he served the within not ice of Decision by
cert . i f ied mai l  upon Herbert  Grodin the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Herbert  Grodin
32 Delaware Ave.
Jer icho ,  NY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponenL further says that the said addressee is the representat ive
of the pet i t ioner herein and thaL the address set forth on said wrapper is the
last known address of the representat ive of the peLit ioner.
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Sworn to before me th is
22nd day of  October,  1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 22, L982

Thomas & Rita Volpe
742-78 58th Avenue
Flush ing ,  NY 11355

D e a r  M r .  &  M r s .  V o l p e :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the SLate Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York L2227
Phone i t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Herbert  Grodin
32 Delaware Ave.
Jer icho ,  NY 11753
Taxing Bureau' s Represent.at ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

THOMAS VOLPE AI.ID RITA VOIPE

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and, 23 of.
the Tax Law for the Year 1974.

DECISION

Petit ioners, Thomas Volpe and Rita Volpe, 742-78 58th Avenue, Flushing,

New York 11355, f i led a pet, i t ion for redetermination of a deficiency or for

refund of personal income and unincorporated business taxes under Art icles 22

and 23 of the Tax Law for the year 7974 (File No. 22528).

A small claims hearing was held before Wil l iam Valcarcel, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center, New York,

New York, on August 28, 1981 at 1:15 P.M. Petit ioners Thomas Volpe and Rita

Volpe appeared by Herbert Grodin, C.P.A. The Audit Division appeared by Ralph

J .  Vecch io ,  Esq .  ( I .  Levy ,  Esq . ,  o f  counse l ) .

ISSI]ES

I. Whether a Notice of Deficiency was issued within

pursuant to section 683(a) of the Tax Law.

II.  Whether petit ioner Thomas Volpers activit ies as a

were conducted as an employee, of which the income derived

be subject to the unincorporated business tax.

the period of l imitation

real estate salesman

therefrom would not

FINDINGS OF FACT

1. Petit ioners Thomas Volpe and Rita Volpe t imely f i led a joint New York

State Income Tax Resident Return for the year 1974, on which net business

income was reported from commissions earned from the sales activit ies of
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petit ioner Thomas Volpe. Petit ioner Thomas Volpe contended that an unincorporated

business tax return was f i led for the year 1974, indicating that the income

from his sales activit ies was not subject to the unincorporated business tax.

The Audit Division did not have a record of the 1974 unincorporated business

tax return contended to have been filed by petitioner Thomas Volpe.

2. 0n Apri l  4, 1978 the Tax Compliance Bureau issued a Notice of Deficiency

for the year 7974 against petit ioners Thomas Volpe and Rita Volpe for addit ional

personal  income tax of  $188.56,  p lus in terest  o f  $47.26.  This  def ic iency was

subsequently paid and is not at issue.

3. 0n Apri l  4, 1978, the Tax Compliance Bureau issued a Notice of Deficiency

for the yeat 1974 against petit ioner Thomas Volpe for unincorporated business

tax of $675.62, plus interest, along with an explanatory Statement of Audit

Changes, a Tax Computation Schedule, and a Schedule of Audit Adjustments, which

indicated, in part, that the net business income, as adjusted by the Audit

Division, was held subject to the unincorporated business tax.

4. Petit ioner Thomas Volpe contended that he was employed by Michael A.

vo lpe,  Inc. ,  a lso referred to  as vo lpe Enterpr ises,  rnc.  (here inaf ter  the

corporation) as a real estate comnission salesman and that he was compensated

on a commission basis from the sale of homes, apartment rentals, appraisals and

mortgages. Petit ioner also contended that he was provided with off ice faci l i t ies,

and that he was subject to the control of the Corporation. Petit ioner Thomas

Volpe did not render sworn testimony and did not submit docunentary evidence

establishing his contentions.

5. Petit ioner Thomas Volpe received commissions and fees directly from

his cl ients. However, petit ioner conLended that this income was turned over to

the corporation, who would subsequently pay petit ioner a comnission. In
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add i t ion ,  the  corpora t ion  pa id  fo r  B lue  Cross  med ica l  insurance,  acc ident  and

health insurance, and withheld from pet i t ioner 's comrnissions amounts under the

Federa l  Insurance Cont r ibu t ions  Ac t  (F ICA) .

6. Pet i t ioner contended that the statute of l imitat ions had expired for

the issuance of a def ic iency, s ince he t imely f i led an unincorporated business

tax return for the year 7974. In support  of  his content ions, pet i t ioner

submitted, for exhibi t ion on1y, a copy of the unincorporated business tax

reLurn f i led for the year I974. The aforementioned copy contained the name and

address of both pet i t . ioners Thomas Vo1pe and Rita Volpe, the social  securi ty

number  o f  pe t i t ioner  Thomas Vo lpe ,  and the  no ta t ions ,  t rno t  sub jec t r randt tcommiss ion-

employeett .  However,  no i tems of income, deduct ions, or expenses were f i l led in

or  repor ted .

CONCI.USIONS OF tAW

A. That.  al though an unincorporated business tax

of income, deduct ions, and expenses properly included

f i l ing of an unincorporated business tax return, the

issued Apri l  4,  1978 was issued rsi thin the three year

requ i red  by  sec t ion  683(a)  o f  the  Tax  Law.

form f i led without i tems

does not constitute the

Not ice of  Def ic iencv

per iod  o f  l im i ta t ion

B. That petit ioner Thomas Volpe has fai led to sustain the burden of proof

required by sections 722 and 689(e) of the Tax traw in establishing that he was

an emproyee,  (as def ined by 20 NYCRR 203.10(b))  o f  Michael  A.  Volpe,  rnc. ,  or

vo lpe Enterpr ises,  rnc.  or  o f  any of  h is  c l ienLs or  pr inc ipa ls .

C.  That  pet i t ioner  Thomas Volpe?s act iv i t ies as a rea l  estate sa lesman

during the year 1974 constituted the regularly carrying on of an unincorporated

business and the income derived therefrom is subject to the unincorporated
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business tax in accordance with the meaning and intent of section 703 of the

Tax Lar+.

D. That. the petition of Thomas Vo1pe

not ices of  def ic iency issued Apr i l  4 ,  L9TB

interest as may be lawful ly owing.

DATED: Albany, New York

ocT 22 1sB2

and Rita Volpe is denied and the

are sustained logether with such

STATE TAX COMI'ISSION


