
STATE OF NEW YORK

STATE TAX COM},IISSION

In the Matter of the Pet i t ion
o f

Anthony P. Vogelpoel
and I l se  L .  Voge lpoe l AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
7 9 7 2 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 1l th day of June, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Anthony P. Vogelpoel,  and I lse L. Vogelpoel the pet i t ioners
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Anthony P. Vogelpoel
and I l se  L .  Voge lpoe l
7896 Red Rox Dr .
Man l ius ,  NY 13104

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner. , .- l

/^ ,/ / /t ,''

Sworn to before me this
1 l th  day  o f  June,  7982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11,  1982

Anthony P. Vogelpoel
and I l se  l .  Voge lpoe l
7896 Red Rox Dr .
Man l ius ,  NY 13104

D e a r  M r .  &  M r s .  V o g e l p o e l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in courl  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Courl  of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t . igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISS]ON

cc :  Pet i t ioner '  s  Representa t ive

Taxing Bureau' s Representat ive



STATE 0F NE\,l YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f DECISION

ANTHONY P. VOGEIPOEI AND II.SE t. VOGEIPOEI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year 1972.

Pet i t ioners, Anthony P. Vogelpoel and I lse L. Vogelpoel,  7869 Red Fox

Drive, Manl ius, New York L3104, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  year  L972 (F i le  No.  01188) .

A smal l  c laims hearing was held before Carl  P. Llr ight,  Hearing Off icer,

at the off ices of the State Tax Commission, 333 E. Washington Street,  Syracuse,

New York, on March 17, 1980 at 2:45 P.M. Pet i t ioner Anthony P. Vogelpoel

appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (PauI

A.  Le febvre ,  Esq.  ,  o f  counse l ) .

ISSUE

l {hether pet i t ioners were domici l iar ies of New York State during the

ent i re  year  1972.

FINDINGS OF FACT

1.  Pet i t ioners ,  Anthony  P.  Voge lpoe l  and I l se  l .  Voge lpoe l ,  f i l ed  a

New York State income tax nonresident return for 1972, on which they indicated

their  per iod of New York State residence as January 1, 1972 t-o November 9,

r97 2.

2. The fncome Tax Bureau held that pet i t ioners were domici l iar ies of

New York for al l  of  19721 therefore, they were taxable on al l  income earned
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during said year. Other adjustrnents made to petitioners' tax return pursuant

to  sec t ions  615(c ) (1 )  and 615(d) (1 )  o f  the  Tax  law are  no t  a t  i ssue and pe t i -

t ioners remit ted $17.00 on November 1, 1973 in payment of said adjustments. A

Notice of Def ic iency was issued on JuIy 29, 7974 for $340.79 i ,n personal income

tax, plus $10.89 in interest,  less overpayrnent shown on return of $228.00 and

previous remit tance of $17.00 which was appl ied against their  def ic iency'

Ieav ing  a  ba lance s t i l l  due  o f  $106.68 .

3. Pet i t ioner Anthony P. Vogelpoel was born in Amsterdam, Hol land on

Apr i l  7 ,  1918.  In  1950,  pe t i t ioner  Anthony  P.Voge lpoe l  became a  landed

immigrant of Canada and later became a Canadian citizen. In 1960, his then

Canadian employer sent him to Massachusetts to work. He sold his home in

Canada and moved al l  his possessions to Massachusetts.  In 1964, pet i t ioner

Anthony P. Vogelpoel took a position with a New York State employer and moved

f rom Massachuset ts  to  West  Is l ip ,  New York .

4. In 7966, petit ioner Anthony P. Vogelpoel acquired

cit izenship based on a job requirement in that his employer

government contracts.

h is

had

United States

United States

5. In 1966, pet i t ioner Anthony P. Vogelpoel marr ied the now IIse L.

Vogelpoel.  Pet i t ioner I lse L. Vogelpoel is a West German ci t izen and did not

acquire United States ci t izenship.

6. November 1, 1972, pet i t ioner Anthony P. Vogelpoel obtained a posit ion

with Phi l ips Electrologica GmbH in Siegen, West Germany. Pet i t ioners sold

their  home in New York State and moved al l  of  their  possessions to l {est Germany.

The pet i t ioners did not purchase a home in htest Germanyl instead, they leased a

home on a f ive vear lease.



- 3 -

7. Pet i t ionersr chi ld attended a l , /est German school.  Pet i t . ioners

resigned from all organizaEions and clubs before departing from the United

States in 1972. Pet i t ioners did not maintain anv bank accounts in United

States afLer depart ing. Both pet i t ioners obtainud 
"u"a 

German dr iver 's l icenses

and did not renew their  New York dr iver 's l icenses. Pet i t ioners had a wi l l

drawn in l{est Germany.

8. Pet i t ioner Anthony P. Vogelpoel secured a permanent visa (not required

for I lse L. Vogelpoel being a West German ci t izen) and a f ive year renewable

work pennit .  Pet i t ioner Anthony P. Vogelpoel did not acquire West German

cit izenship in 1972. Germany maintains a six year resident requirement before

German ci t izenship can be acquired.

9. Since enter ing West Germany in November of 1972, pet i t ioner becane

subject to and paid taxes to West Germany.

10. Pet i t ionerst intent ion at the t ine of their  removal f rom New York

State was not to return to the United States, but to live permanently in West

Germany. Pet i t ioners reLurned to the United States in Apri l  of  7976.

CONCTUSIONS OF TAW

A. That pet i t ioners acquired a foreign domici le in West Germany on

November 1.,  L972. A United States ci t izen ( in this case Anthony P. Vogetpoel)

can change his domici le instant ly,  for only two elements are necessary. He

must take up residence at the new domicile and he must intend to abandon his

pr ior domici le and to adopt the new place of residence as his f ixed, true and

permanent home to which he would have the intention of returning whenever

absent  (Berha l te r  v .  I rm isch ,  75  F .R.D.  539) .  In  o rder  to  e f fec t  a  change o f

domici le,  i t  is unnecessary that one never again set foot in his former domici le

(Rosenst ie l  v .  Rosenst ie l ,  368 F .  Supp.  51 ,  a f f i rmed 503 F .  2d  1397) .  A  change



- 4 -

of residence for even a short  t ime with the intent ion in good fai th to change

the domici le is suff ic ient (Matter of  Newcombe, L92 N.Y. 238 Gromel v.  Gromel,

22 Misc 2d 33).  The quest ion of change of domici le is one of fact,  not of  law,

and frequent ly depends on a var iety of c ircumstances (Matter of  Brunner,  41

N.Y.  2d  9 I7 ,  918) .  The ac ts  o f  pe t i t ioners  when they  took  up  res idence in

their rented home in West Germany confirmed their stated intentions to make

that residence their  domici le.  They completely abandoned their  New York

domici le.  I t  has clear ly been shown thaL pet i t ioners changed their  domici le in

1972 from New York to West Germany.

B. That the Audit  Divis ion is directed to reconpute the Not ice of

Def ic iency issued on July 29, 7974 aLlowing income and deduct ions in accordance

with sect ion 654 of the Tax Law and including therein the adjustments previously

agreed upon pursuant  to  sec t ions  6 t5 (c ) (1 )  and 615(d) (1 )  o f  the  Tax  Law.

c.

granted

granted ,

DATED:

That the pet i t ion of Anthony P. Vogelpoel and I lse L. Vogelpoel is

to the extent indicated in Conclusion of Law "B";  and that,  except as so

the pet i t ion is in al l  other respects denied.

Albany, New York

JUN 111982
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