
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Leroy H. Vi l lnave
and Sandra Vi l lnave AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  7974 & 7975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon leroy H. Vi l lnave and Sandra Vi l lnave the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Leroy H. Vi l lnave
and Sandra Vi l lnave
Box 304
BrushLon, NY 729L6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  December ,  1982.

AUTHORIZED TO INISlER
OATHS PIIRSU^ANT
SECTION 174

that the said addressee 1s the pet i t ioner
s the last known addressforth on said wrapper

TO TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

Leroy H. Vi l lnave
and Sandra Vi l lnave
Box 304
Brushton, NY 12976

Dear  Mr .  &  Mrs .  V i l lnave:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Represent .a t i ve

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

LEROY H. and SANDM VITLNAVE

for Redetermination of a Deficiency or for
Refund of Personal fncome and Unincorporaled
Business Taxes under Art icles 22 and 23 of the
Tax Law for the Years L974 and 1975.

DECISION

Peti t ioners, LeRoy H. and Sandra Vi l lnave, Box 304, Brushton, New York

12916, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Art ic les 22 ar^d 23 of

the Tax Law for the years 1974 and 1975 (Fi le No. 21684).

0n June 6, 1981 pet i t ioners advised the State Tax Commission, in wri t ing,

that they desired to waive a smal l  c laims hearing and to submit the case to the

State Tax Commission upon the ent ire record contained in the f i le.  After due

considerat ion of said record, the State Tax Commission renders the fol lowing

dec is  ion .

ISSI]E

Whether the Audit  Divis ionrs bank deposit  analysis audit ,  which included a

f igure for cash l iv ing expenses of $5r000.00 for each year under audit ,  vras

incor rec t .

FINDINGS OF FACT

1 .

personal

New York

Schedule

Villnave

Peti t ioners, LeRoy H. and Sandra Vi l lnave, t imely f i led New York State

income tax returns for 1974 and 7975. Attached to each return were

State Unincorporated Business Tax Returns and copies of Federal

"C" ,  Pro f i t  o r  (Loss)  From Bus iness  or  Pro fess ion .  Pet i t ioner  LeRoy

operated a service stat ion during the years at issue.
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2 .  0n  December  19r  1977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against the pet i t ioners for 1974 and 1975 assert ing personal income tax of

$291.40 ,  neg l igence pena l ty  under  sec t ion  685(b)  o f  the  Tax  Law o f  $14.57 ,  p lus

interest.  0n the same date the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner LeRoy Vi l lnave fox L974 assert ing unincorporated business

tax  o f  $123.74 ,  neg l igence pena l ty  under  sec t ion  685(b)  o f  the  Tax  law o f

$6 .19 ,  p lus  in te res t .  The no t ices  o f  de f ic iency  were  based upon s ta tements  o f

audit  changes which, as a result  of  a bank deposit  analysis audit ,  proposed

addit ional income of pet i t ioners for each year in quest ion.

3. The Audit  Divis ionrs bank deposit  audit  ref lected an understatment of

pet i t ioners'  income. Pet i t ioners claimed that the understatment was the result

of  deposits of Social  Securi ty paynents and t .ransfers from savings to Sandra

Vi l lnavers checking account.  The Audit  Divis ion al lowed the Social  Securi ty

payments as non-taxable income but requested ver i f icat ion of the transfers from

savings. Pet i t ioners did not submit any credible documentary evidence to

veri fy Lhe transfer of funds from savings. They claimed that they lost the

savings account passbook and they would not obtain information from the bank

because the bank charges for the information.

4 .  Pet i t ioners  ob jec ted  to  the  Aud i t  D iv is ion  inc lud ing  $5 ,000.00  fo r

1974 and $5 ,000.00  fo r  1975 fo r  cash l i v ing  expenses  in  the  bank  depos i t

analysis.  The Audit  Divis ion added the funds to the analysis because an

examinat ion of pet i t ioner 's cancel led checks showed only a smal l  amount expended

for l iv ing expenses. The audit  concluded that pet i t ioners income was understated

by  $9 ,542.78  fo r  1974 and,  $8 ,345 .32  fo r  7975.
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5. Pet i t ioners have not submitted any addit ional evidence to show the

audit  was incorrect.  Pet i t ioners argued that the Audit  Divis ion "prepared" an

income rather than accept their  actual income as reported on the returns f i led.

CONCTUSIONS OF TAI{

A. That the Audit  Divis ion is not bound Lo accept the f igures on the

pet i t ionersr return as correct.  Sect ion 697(b) of the Tax law provides that

the State Tax Commission, for the purpose of ascertaining the correctness of

any return, shal l  have power to examine or to cause to be examined, by any

agent or representat ive designated by i t  for that purpose r any books, papers,

records or memoranda bearing upon the matters required to be included in the

return.

B. That the adjustnents nade by the Audit  Divis ion are presumed to be

correct. .  Sect ion 689(e) of the Tax Law imposes the burden of proof upon

pet i t ioners to show where the adjustments are incorrect.

C. That pet i t ioners have fai led to sustain their  burden of proof to show

that  the  inc lus ion  o f  $5 ,000.00  fo r  cash l i v ing  expense fo r  each year  was

incorrect.  No documentary or other evidence was submitted to show that the

audit  result  was incorrect or that the bank deposit  analysis was incorrect.

D. That the pet i t ion of leRoy H. and Sandra Vi l lnave is denied and the

not ices  o f  de f ic iency  da ted  December  19 ,  1977 are  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

Dtc 1,t,1982 (

hetrrc


