
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Frank R. Vervi l le

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax f,aw for the Years
1 9 7 3  &  7 9 7 4 .

AFFIDAVIT OF I.{AILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of Uarch, 7982, he served the within notice of Decision by
cert i f ied nai l  upon Frank R. Vervi l le,  the pet i t ioner ia the rr i thin proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Frank R. Vervi l le
11-14 Shore  Rd.
Douglaston, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26th day of March, L982.

addressee is the pet i t ioner
wrapper is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of
o f

Frank R.

the Pet i t ion

Vervi l le AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of Lhe Tax Law for the years
1 9 7 3  &  1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  Fardel la the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Rober t  Farde l la
FardeI la & Feldman
1609 Grand Ave.
Ba ldwin ,  NY 11510

and by deposit ing same enclosed in a postpaid property addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the SLate of New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address set forth on said
last known address of the representat ive of- , the pet i t ioner.
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Sworn to before me this
26th day of  March,  1982.

/ )  / ' 1  / /  t  , /

[44t//t. U, /, {i " z(* /'



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

llarc}l. 26, 1982

Frank R. Vervi l le
1 1 - 1 4  S h o r e  R d .
Douglaston, NY

Dear  Mr .  Verv i l le :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i t  (518) 457-2A7o

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Robert Fardel la
Fardel la & Feldman
1609 Grand Ave.
Ba ldwin ,  NY 11510
Taxing Bureaur s Representat ive



STATE 0F NE\,\r YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRANK VERVIITE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years 1973 & 1974.

DECIS]ON

Peti t ioner,  Frank Vervi l le,  I I -44 Shore Road, Douglaston, Ne\, ' r  York, f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the years 1973 and 1974. (Fi1e No.

16206) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on Ju ly  14 ,  1981 a t  10 :40  A.M.  Pet i t ioner  appeared by  Farde l la  &  Fe ldman,

Esqs . ,  (Rober t  Farde l la ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

R a 1 p h  J .  V e c c h i o ,  E s q . ,  ( A n g e l o  A .  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

I{hether pet i t ioner Frank Vervi l le was a person required to col lect,

t . ruthful ly account for and pay over withholding taxes due from Northerl in Co.,

I n c .

FINDINGS OF FACT

1.  On l {ay  24r  1976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  in  the  amount  o f  $44,833.37  fo r  the  tax  per iod  May 1 ,  1973

through September 15, I974. The Not. ice of Def ic iency, in effect,  asserted

pet i t ioner was a person required to col lect,  t ruthful ly account for and pay

over withholding taxes due from the Northerl in Co.,  Inc. ("Northerl int ' )  for the
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tax  per iod  May 1 ,  1973 th rough September  15 ,1974 pursuant  to  the  prov is ions  o f

subsect ions (g) and (n) of Sect ion 685 New York Tax Law.

2. The asserted l iabi l i ty for the several  withholding periods is as

fol l -ows:

"May 1 -  December 31, 7973
January  1 ,  -  March  31 ,  7974
June 16 - June 30, 7974
September 1 -  September 15, 7974

$27  , 326 .14
6 ,145 .97
5  , 967  .  oB
5  , 394 .  18

$44 ,833  .  37 "

3. Northerl in was in the waterproof ing business, with 28 off ices throughout

the United States.

4. Pet i t ioner was employed by Northerl in in or about early 1969 as i ts

advert is ing manager.  His dut. ies consisted of coordinat ing Northerl in 's adver-

t is ing. In carrying out his dut ies, pet i t ioner spent approxirnately 2 days per

week in the New York off ice and the rest of  the Lime was spent outside of New

York. As advert is ing manager,  pet i t ioner did not have any managerial  responsi-

bi l i t ies at al l ;  he could not.  hire nor f i re employees, nor did he have any

check signing powers, nor did he sign any tax returns.

5 .

Graham

Gi lber t

a f fa i rs

6 .

Joseph

a f fa i r s

In or about early September, I973, Northerl in became associated with

Stuart  Corp. From early September, 1973 to January 4, 1974, one Edward M.

and one Joseph Fleck managed Northerl in 's f iscal  and operat ional

From January 4, 1974 to the middle of Apri l ,  7974, the aforesaid

F leck  was exc lus ive ly  in  charge o f  Nor ther l in 's  f i sca l  and opera t iona l

7. Notwithstanding the fact that he had learned as early as January, 1974

that Northerl in was not paying over i ts withholding taxes, pet i - t ioner,  in Apri l
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or  May L974,  assumed respons ib i l i t y  fo r  Nor ther l in 's  day- to -day  opera t ions .  He

did not have any f iscal  responsibi l i ty.

B .  Subsequent  to  Mr .  F leck 's  depar tu re ,  Graham Stuar t  Corp .  assumed

exc lus ive  respons ib i l i t y  fo r  Nor ther l in rs  f i sca l  a f fa i rs .

9. Pet i t ioner was not a shareholder of Northerl in,  nor of Graham Stuart

C o r p .

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that any person required

to col lect,  t ruthful ly account for,  and pay over personal income tax, who

wil l fu l ly fai ls to col lect such tax or truthful ly account for and pay over such

tax or wi l l fu l ly at tempts in any nanner to evade or defeat the tax or the

payment thereof,  shal l ,  in addit ion to other penalt ies provided by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not col lected,

or not accounted for and paid over.

B .  That  sec t ion  685(n)  o f  the  Tax  law def ines  Lhe word  "person" ,  fo r  the

purpose o f  sec t ion  685(g) ,  and reads  as  fo l lows:

"For purposes of subsect ions (g) .  .  .  the term person includes an
individual,  corporat ion or partnership or an off icer or employee of
any corporat. ion ( including a dissolved corporat ion),  or a member or
employee of any partnership, who as such off icer,  employee, or member
is under a duty to perform the act in respect of which the violat ion
occurs  ,  t t

C. That pet i t ioner was not a person required to col1ect,  t ruthful ly

account for,  and pay over the personal income tax in issue herein.
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granted and that the Not ice of Def ic iency,D.

here in,

DATED:

That the peLit ion,

is  cance l led .

Albany, New York

If,AR 2 $ rc84
COMMISSION
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