
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

A l f red  Truc ios

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York for the Year 1977.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Alfred Trucios, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

A l f red  Truc ios
c / o  G r o l i e r ,  I n c .
Sherman Tpke.
Danbury, CT 06816

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

that the said
fo r th  on  sa id

AFFIDAVIT OF MATTING

i s  the  pe t i t ioner
the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn Lo before me this
3rd  day  o f  December ,  1982.

AUTTIORIZED TO ADM
OATHS PIJRSUANT TO
SECTION 174

ISTER

a d d r e s s e e
wraqper is

lAX I.'AIT



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 3, 1982

Al f red  Truc ios
c / o  G r o l i e r ,  I n c .
Sherman Tpke.
Danbury, CT 06816

D e a r  M r .  T r u c i o s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhaust,ed your r ighr of review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  TaxaLion and Finance
Law Bureau - l i t igaLion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AIFRED TRUCIOS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law and Chapter 46, Title T of the
Administrat ive Code of the City of New York for
the  Year  1977.

DECISION

Petit ioner, Alfred Trucios , clo Grolier, Inc., Sherman Turnpike, Danbury,

Connecticut 06816, f i led a petit ion for redetermination of a deficiency or for

refund of New York State personal income tax under Art icle 22 of the Tax law

and New York City personal income tax under Chapter 46, Title T of the Administra-

t ive Code of the City of New York for the year 1977 (Fi le No. 27485).

0n February 3, L982, petit ioner waived his r ight to a hearing and requested

that a decision be rendered by the State Tax Commission based upon the record

as contained in his f i le. Upon review of the f i le, the State Tax Commission

renders the fol lowing decision.

ISSI]E

l{hether petitioner changed his domicile from New York to Mexico during the

1977 tax year.

FINDINGS OF FACT

1. Pet i t ioner,  Al fred Trucios, t imely f i led a New York State and City

income tax resident return for the year 1977 wherein he indicated Lhat he was

a resident of New York State and New York City from January 1, 1977 to June

26,  7977.  Sa id  re tu rn  c la imed a  re fund o f  93 ,759.60 .
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2. The Audit  Divis ion did not approve the refund as claimed on pet i t ioner 's

1977 return and, in l ieu thereof,  issued a Not ice of Def ic iency for said year

dated l lay 29, 7979, assessing addit ional New York State and New York City

persona l  income tax  o f  $554.90  and $201.96 ,  respec t ive ly ,  fo r  a  to ta l  tax  due

of $756.86. The Notice of Def ic iency was based on an explanatory Staternent of

Audit  Changes dated December 13, 1978, wherein the Audit  Divis ion held that

pet i t ioner did not change his domici le to Mexico in L977 and was, therefore,

taxable as a ful l -year resident individual.

3. During the tax year in question, petitioner was employed by Grolier

Internat ional,  Inc. (hereinafter ' rGrol iert t )  as execut ive vice-president in

charge of Lat in Anerican operat ions. Effect ive March 31, 1977, Grol ier moved

its off ices from New York City to Danbury, Connect icut and i t  became necessary

for petitioner, who owned a home in Flushing, New York, to conmute two (2)

hours each way to get back and forth to work. In order to avoid the r igorous

comnuting schedule or a possible move closer to Grol ierts nehr off ices, pet i t ioner

and Grol ier worked out an arrangement whereby pet i t ioner moved his off ice to

Mex ico .  Mr .  Truc ios  f i rs t  a r r i ved  in  Mex ico  on  June 27 ,  7977.

4. In June, 7977 pet i t ioner placed his house in Flushing, New York up

for sale, vacated the premises and sent al l  h is household furnishings to Mexico.

The house in Flushing, New York was not sold unt i l  0ctober,  1978.

5. Upon his arr ival  in Mexico, pet i t ioner entered into a one-year lease

for the rental  of  a house and enrol led his chi ldren in school in Mexico. 0n

May 5, 1978, pet i t ioner marr ied a Mexican nat ional and in March, 1979 he

purchased a home in Mexico.
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6. Pet. i t ioner entered Mexico on a tour ist  v isa and subsequent ly obtained

an FM-3 visa, which was renevtable every six (6) months. Pet i t ioner did not

obtain a resident immigrant visa since said visa l imited travel outside Mexico

to ninety (90) days per year.  This l imitat ion was too restr ict ive since

pet i t ionerrs posit ion with Grol ier required him to travel outside of Mexico

approximately forty-f ive percent (45%) of the t ime.

7. Pet. i t ioner did not have a wri t ten employment contract with Grol ier

which specif ied the durat ion of his employnent in Mexico. In a let ter dated

January 8, L979, pet i t ioner indicated that ' rThe length of stay ( in Mexico) in

my own mind is forever,  however,  as an employee I  am subject to the dictates

of my company (Grol ier)" .  0n March 6, 1980 pet i t ioner was appointed "Resident

Manager" of Grol ierts operat ions in Venezuela. Pet i t ioner thereafter has

leased his home in Mexico and rented a house in Venezuela.

8. Pet i t ioner has not rel inquished his status as a United States ci t izen

and he did not f i le an income tax return with Mexico for the year 1977. Mr.

Trucios has no wiI I ,  however,  he did pay a 1978 Federal  income tax assessnent

via his personal check dated September 12, 7979, drawn on the Bankers Trust

Company,  345 Park  Avenue,  New York ,  New York .  Pet i t ioner rs  1978 and 1979 U.S.

Individual fncome Tax Returns claimed miscel laneous deduct ions for dues paid

t.o the New York State Society of Cert i f ied Publ ic Accountants.

9. Pet i t ioner f i led an Amended U.S. Individual Income Tax Return for the

year 7977 wherein Federal  adjusted gross income was reduced by $2,876.03 to

ref lect an exclusion, under sect ion 911 of the Internal Revenue Code, for income

earned abroad. The reduct ion in Federal  income, which was approved by the



Internal Revenue Service,

was said reduction taken

May 29,  1979.
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was not claimed on petit ionerrs New York return nor

into consideration in the Notice of Deficiency dated

CoNCIUSIONS 0F lAhI

A. That the personal income tax imposed by Chapter 46, Ti t1e T is by i ts

own terms t ied into and contains essent ial ly the same provisions as Art icLe 22

of the Tax Law. Therefore, in addressing the issues presented herein, unless

otherwise specif ied, al l  references to part icular sect ions of Art ic le 22 shal l

be deemed references (though uncited) to the corresponding sect ions of Chapter

4 6 ,  T i t l e  T .

B. That to change oners domici le there must be an intent to make the new

locat ion a f ixed and permanent home, coupled with an actual acquisi t ion of a

res idence in  the new local i ty .  K le in  v .  State Tax Comrn. ,  55 A.D.2d 982,

a f f  ' d . ,  4 3  N . Y . 2 d  8 1 2 ;  l q d f i s h  v .  G a l l m a n ,  5 0  A . D . 2 d ,  4 5 7 .

C. That whi le the evidence to establ ish the requisi te intent ion to effect

a change of domici le nust be clear and convincing, Klein v.  State Tax Comm.,

supra; Bodf ish v.  Gal lman, supra, the quest ion is not whether the taxpayer

intends to leave New York forever, but whether he intends to make the new

locat ion his ' rpermanent home.. .with the range of sent iment,  feel ing and permanent

assoc ia t ion  w i th  i t . ' r  S ta rer  v .  Ga! !q4n,  50  A.D.2d 28 .

D. That domici le,  whether of or igin or select ion, cont inues in existence

unt i l  another is acquired and the burden of proof rests on the party who

a l leges  a  change.  Bodf ish  v .  Ga l lman,  supra .

E.  That  the  fac ts  wh ich  we igh  in  pe t i t . ioner 's  favor ,  i .e . ,  h is  mar r iage

to a Mexican national and his purchase of a home in Mexico, erere events which
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occurred after the close of the tax year in quest ion. That pet i t ionerrs

cont inued use of a New York checking account,  his retent ion of United States

ci t izenship, his membership in a New York State professional society,  his

failure to pay any income tax to Mexico and the fact that his move to Mexico

was connected with his employment and that pet i t ioner remained ". . .subject to

the dictates of my company" al l  weigh heavi ly against pet i t ioner.

F. That pet i t ioner has fai led to meet his burden of proof imposed under

sect ion 689(e) of the Tax Law to show he establ ished a permanent home in Mexico

in L977. Accordingly,  pet i t . ioner remained a domici l iary of New York State and

New York City for the ent ire year of 1977 and the Audit  Divis ion has properly

taxed him as a fuIl-year resident individual in accordance with the meaning

and in ten t  o f  sec t ion  605(a) ( t )  o f  the  Tax  Law then in  e f fec t .

G. That pet i t ioner 's 1977 New York State and New York City personal income

tax l iabi l i ty is to be recomputed to ref lect the $2,876.03 reduct ion in Federal

adjusted gross income as set forth in Finding of Fact "9t ' ,  supra.

H. That the pet i t ion of Al fred Trucios is granted to the extent indicated

in Conclusion of Law trcrr ,  supra, and that,  except as so granted, the pet i t ion

i s  in  a l l  o ther  respects  denied.

DATED: Albany, New York

Dtc 0 3 1qn2


