
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Raymond Tower

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
7 9 7 5 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Raymond Tower, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Raymond Tower
42 Cluny Dr.
Toronto, Ontario, CANADA ll4W2P7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial-  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9,  L982

Raynond Tower
42 Cluny Dr.
Toronto, Ontario, CANADA l{4W2P7

Dear  Mr .  Tower :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be comnenced in the
Suprene Court of the State of New York, A1bany County, within /r months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RAYMOND S. TOIIIBR

for Redet.erminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1975.

DECISION

Pet i t ioner ,  Raymond S.  Tower ,  42  C luny  Dr ive ,  Toronto ,  Ontar io ,  Canada

Yl4W 2P7, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1975 (Fi le No.

26043).

A smal l  c laims hearing was scheduled at the off ices of the State Tax

Commiss ion ,  S ta te  Campus,  Bu i ld ing  9 ,  Room 107,  A lbany ,  New York ,  on  May 1 ,

1 9 8 1  a t  9 : 1 5  A . M .  H o w e v e r ,  o n  A p r i L  2 7 , 1 9 8 1  p e t i L i o n e r  R a y m o n d  S .  T o w e r

informed the State Tax Commission, in wri t ing, that he desired to waive a

smal l  c laims hearing and that based on the ent ire record contained in the

f i le,  the case ,was being submitted to the State Tax Commission. After due

considerat ion of Lhe record, the Commission renders the fol lowing decision.

ISSUE

Llhether pet i t ioner,

of New York State during

a Canadian ci t izen, was domici led in and a resident

the  per iod  January  L ,  1975 to  Apr i l  30 ,  1915.

New York SLate fncome

the extended due date

of New York residence

FINDINGS OF FACT

1.  Pet i t ioner ,  Raymond S.  Tower ,  f i l ed  a  separa te

Tax Nonresident Return for 1975 on May 10, 1976 within

granted. 0n such return pet i t ioner indicated a period

f rom January  1 ,  1975 to  Apr i l  30 ,  1975 ( four  months) .
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2 .  Fo r  f ede ra l  i ncome tax  pu rposes ,  pe t i t i one r  f i l ed  a  sepa ra te  U .S .

Indiv idual  Income Tax Return,  form 1040,  as a res ident  a l ien,  th is  term general ly

denot ing an a l ien other  than a t ransient  or  so journer  who is  present  in  the

Uni ted States wi th no def in i te  in tent ion as to the length of  s tay in  th is

country.  The tax shown due was computed on income f rom al l  sources,  inc luding

sou rces  ou ts ide  the  Un i ted  S ta t . es .

3 .  On  Oc tobe r  5 ,  7976 ,  a  S ta temen t  o f  Aud i t  Changes  was  i ssued  to

pet i t ioner  which indicated the fo l lowing:

r rA res i -dent  a l ien of  the Uni ted States,  domic i led and res ident  of  New
York State,  (s ic)  is  taxable on tota l  income f rom al l  sources to the
extent  such income is  repor table for  Federal  income tax purposes.
Dur ing such per iod,  no a l locat ion of  income is  a l lowed to sources
wi th in and wi thout  the State of  New York.  "

On  March  5 ,  1979 ,  t he  Aud i t  D i v i s i on  i ssued  a  No t i ce  o f  De f i c i ency  fo r

$ 7 7 2 . 8 2  p l u s  i n t e r e s t .

4.  The Audi t  Div is ion contends that  dur ing 1975 pet i t ioner  \^ras a res ident

a l ien of  the Uni ted States unt i l  Apr i l  30,  that  he was a res ident  and domic i l iary

of  New York State unt i l  sa id daLe,  and that  a change of  domic i le  to Canada

occu r red  a f t e r  sa id  da te .

5.  Pet i t ioner  conLends that  for  New York Slate income tax purposes he qras

a  non res iden t  a I i en .

6.  Federal  form 4683,  which was inc luded wi th pet i t ioners federal  return,

is  f i led by an indiv idual  who by def in i t ion is  a t 'Uni ted States person",  one

who is  a c i t izen or  res ident  of  the Uni ted States.

7 .  L lh i le  in  New York SLate,  pet i t ioner  l ived in  furn ished quarters

provided by h is  employer  and spent  in  excess of  th i r ty  days in  New York State.
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These premises were not  mainta ined by pet i t ioner  subsequent  to h is  departure

f rom New York  on  Ap r i l  30 ,  1975 .

8 .  f n  h i s  l e t t e r  o f  Augus t  30 ,  \ 976  to  t he  Aud i t  D i v i s i on ,  pe t i t i one r

states that  he lsas a res ident  of  and domic i led in  New York State dur ing the

pe r i od  Janua ry  1  t o  May  1 ,  1975 .

9 .  Pe r  Schedu le  1  a t t ached  to  h i s

form 1040,  pet iL ioner  s tated that  he was

Uni ted States unt i l  May 1,  Ig75 at  which

a nonresident  a l ien of  the Uni ted SLates

1975 U.S.  Ind iv idua l  Income Tax  re tu rn ,

a Canadian ci t izen who resided in the

time he returned to Canada and became

10 .  I n  h i s  l e t t e r  daLed  Oc tobe r  25 ,  1976  to  t he  Aud i t  D i v i s i on ,  pe t i t i one r

states that  dur ing 1975 he was a Canadian c i t izen domic i led in  Canada and d id

not  spend more than 183 days wi th in New York State dur ing 1975.

11.  No evidence was submit ted regarding pet i t ioners in tent ions,  s tatus

cla imed for  Canadian income tax purposes,  or  Lhe type of  v isa appl icat ion made

to the Uni ted States Immigrat ion and Natura l izat ion Serv ice.

CONCIUSIONS OF IAI,]

A .  Tha t  f o r  f ede ra l  i ncome tax  pu rposes  pe t i t i one r r s  s ta tus  was  tha t  o f

a res ident  a1ien.  As such,  he is  taxable for  federal  income tax purposes in

the same manner as any other  Uni ted States c i t izen,  regardless of  the country

i n  wh i ch  i ncome o r i g i na tes  and  rega rd less  o f  h i s  p lace  o f  r es idence  (T reas .

R e g .  S e c t i o n  1 . 1 - 1 ,  I . R . C .  S e c t i o n  1 ) .

B.  That  the star t ing point  in  determin ing the New York adjusted gross

income of  a res ident  taxpayer is  h is  federal  adjusted gross income (Sect ion

672  o f  t he  Tax  Law) .
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C. That pet i t ioner subrni t ted conf l ict ing documentat ion regarding both

his domici le and residency. Accordingly,  he has fai led Lo sustain his burden

of proof pursuant to sect ion 689(e) of the Tax f ,aw to show that his domici le

during the period January 1, 1975 to Apri l  30, 1975 was other than New York

S t a t e .

D. That  pet i t ioner  was domic i led in  New York State dur ing the per iod at

issue and spent  more than 30 days in  New York dur ing said per iod.  Therefore

he  was  a  res iden t  o f  New York  i n  acco rdance  w i th  Sec t i on  605 (a ) (1 )  o f  t he  Tax

Law.

E.  That  the pet i t ion of  Raymond S.  Tower is  denied and the Not ice of

De f i c i ency  da ted  March  5 ,  1979  i s  sus ta ined ,  t oge the r  w i t h  such  add i t i ona l

in terest  as may be lawful ly  owing.

DATED: Albany, New York STATE TAX C0MMISSION

APR 0I 1982

SSION\ 
\

N- d*J,"t
IONER


