
STATE OF NEhI YORK

STATE TAX COI"IMISSION

In the Matter of the Petit ion
of

Thomas F. Tivnan
and Pamela A, Tivnan

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxation and Finance, over
the 27th day of May, 1982, he served the within
mail upon Thomas F. Tivnan,and Pamela A. Tivnan
proceeding, by enclosing a true copy thereof in
wrapper addressed as fol lows:

Thomas F. Tivnan
and Pamela A. Tivnan
63 Chestnut Ridge Rd.
Sadd1e River, NJ 07458

and says that he is an ernployee
18 years of age, and that on
not ice  o f  Dec is ion  by  cer t i f ied
the petitioner in the within
a securely sealed postpaid

said addressee is the petit ioner
said wrappfr is the

AI'FIDAVIT OF UAITING

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuitody of
the united states Postal service within the state of New york.

That deponent further says
herein and that the address set
of the petit ioner.

st kno2)ftess
lhat the
forth on

Sworn to before me this
27th day of May, 7982. L



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 27, 7982

Thomas F. Tivnan
and Pamela A. Tivnan
63 Chestnut Ridge Rd.
Saddle River, NJ 07458

Dear Mr.  & Mrs.  T ivnan:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have nor+ exhausted your right of review at the administrative level.
Pursuant to section(s) 6gO of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civi l  Practice Laws and Rulesn and must be commenced in the
Supreme Court of the State of New York, Albany Countyn within 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI${ISSION

cc:  Pet i t ionerrs  Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petit ion

o f

THOMAS F. TIVNAN AND PA}'IEI.A A. TI\ruAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year 1975.

DECISION

Peti t ioners, Thomas F. Tivnan and Pamela A. Tivnan, 63 Chestnut Ridge

Road, Saddle Ri-ver,  New Jersey 07458, f i led a pet i t ion for redeterminat ion of

a def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law for the year 1975 (Fi le No. 27483).

On January 21r 7982, pet i t ioners advised the State Tax Comnission, in

writing, that they desired to waive a Formal Hearing and to subnit the case to

the State Tax Commission based on the ent ire record contained in the f i le.

ISSUE

I. l {hether pet i t ioner Thonas F. Tivnanrs distr ibut ive share of partner-

ship income from New York sources sas properly determined.

II. Ir/trether New York State income taxes imposed on nonresidents are

discriminatory and in violation of the United States and New York State

Const i tu t ions .

FINDINGS OF FACT

1. Pet i t ioners, Thomas F. Tivnan and Pamela Tivnan, f i led a joint  New

York State income tax nonresident return for the year 1975.

2. On December 1, 1978, Lb.e Audit Division issued a Statement of Audit

Changes to pet i t ioners in the amount of $3,617.14 in personal income tax plus

in te res t  o f  $808.64 ,  fo r  a  to ta l  sum o f  $41425,78 .  Sa id  s ta temeot  was issued
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on the ground that pet i t ioner Thomas F. Tivnan did not report  his correct

distr ibut ive share of partnership income from Parker,  Duryee, Zunino, Malone &

Carter,  a New York law partnership which carr ied on business solely in this

State. Accordingly,  on Apri l  10, 7979, a Not ice of Def ic iency was issued in

the  amount  o f  $3  r6L7.14 ,  p lus  ln te res t .

3.  Pet i t ioners, on their  nonresident return, al located what they reported

to be total  federal  income of $31 ,999,06 on the basis of a rat io,  lhs nlmsrsfer

of which was days worked in New York State (141) and the denominator of which

was total  days worked in year (201).  The resultant f igure of $221447.09 was

considered total New York income. Petit.ioners then conputed their New York

itemized deduction by multiplying federal itemized deductions by the percentage

that total  New York income bore to federal  income. Said percentage was then

appl ied to pet i t ioner 's federal  exemptions in arr iv ing at New York exenpt ions.

4. The partnership return f i led by Parker,  Duryee, Zunino, Malone &

Carter showed a distribution to petitioner Thomas F. Tivnan in the amount of

$47,887.01 and that his share of the New York City unincorporated business tax

deduct ion  was $1 ,2 I I .79 .  Sa id  re tu rn  d id  no t  show an a l loca t ion  o f  bus iness

income to sources outside New York.

5. Pet i t ioners contend that s ince they were not residents of New York for

the year in issue, the tax, asserted together with interest,  was discr iminatory

and in violat ion of the United States and New York State Const i tut ions.

CONCI.USIONS OF tAW

A. That in 'ndetermining New York adjusted gross income of a nonresident

partner of any partnership, there shal l  be included only the port ion derived

from or connected with New York sources of such partnerts distr ibut ive share of

partnership income, gain, loss and deduct ion enter ing into his federal  adjusted
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g ross  income. . . "  (sec t ion  637(a) ( f )  o f  the  Tax  Law) .  There fore ,  s ince  the  f i rn

of Parker,  Duryee, Zunino, Malone & Carter carr ied on business sole1y within

New York State, pet i t ioner Thomas F. Tivnan cannot al locate his share of

partnership incomel also, an allocation of partnership lncome cannot be made on

the basis of days spent within and without New York State (Matter of Thomas M.

D e b e v o i s e  e t  a l .  v .  S t a t e  T a x  C o m m i s s i o n ,  5 2  A . D . 2 d  1 0 2 3 ,  3 8 3  N . Y . S .  2 d

6e8) .

B. That there is no jur isdict ion to determine issues of const i tut ional i ty

at the administrat ive level of  the State Tax Commission.

C. That the Audit .  Divis ion is hereby directed to modify the Not ice of

Def ic iency issued Apri l  10, 1979, to the extent of recomputing New York i temized

deduct ions based on the revised l imitat ion percentage; and that,  except as so

granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

MAY 27 1982

ATE TAX COMMISSION


