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Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas J. & Jean R. Thornas, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Thomas J. & Jean R. Thomas
172 Rensse laer  Rd.
Essex Fe11s, NJ 07021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said add e is the pet i t ioner
is the last known addreherein and that the address set for sa id  wr

of the pet i t ioner.

Sworn to before me this
5th day of 0ctober,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 1982

Thomas J. & Jean R. Thomas
172 Rensse laer  Rd.
Essex  Fe l l s ,  NJ  0702L

Dear  Mr .  &  Mrs .  Thomas:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax traw, any proceeding in court .  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be commenced in the
Suprene Court of the State of New York, Albany County, within 4 mc,nths from the
date of this not. ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
A1bany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NEI,'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TH0MAS J. TH0MAS and JEAN R. THOMAS

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le
22 o f  the  Tax  law fo r  the  Year  1975.

DECIS]ON

Pet i t ioners ,  Thomas J .  Thomas and Jean R.  Thomas,  772 Rensse laer  Road,

Essex Fel ls,  New Jersey, 07201, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  year  1975 (F i le  t ' to .  28345) .

A  fo rmal  hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Februaxy  26 ,  1982 a t  10 :30  A.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  PauI  B .  Coburn ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f

counsel) .  After cornmencement of the hearing, both part ies agreed Lo submit the

case for decision by the StaLe Tax Commission based on the documents contained

in the f i le and on oral  statements made on the record.

ISSIJE

Whether terminat ion pay received by a nonresident employee, who had

previously performed services both in and out of New York State for his employer,

is subject to al locat ion for New York State income tax purposes.

FINDINGS OF FACT

1.  0n  June 25 ,  1976,  pe t i t ioners ,  Thomas J .  Thomas and Jean R.  Thomas,

husband and wife,  f i led a New York State Combined Income Tax Return for the

year  1975.  Pet i t ioners  were  nonres idents  o f  New York  dur ing  1975.
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2. 0n May 29, 1979, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioners assert ing addit ional tax due for 1975 in the amount of $7 1142.23

plus interest.  A Statement of Audit  Changes, also dated l tay 29,1,979, explained

that the def ic iency was based on disal lowance of pet i t ionersr al locat ion of

income ( in and out of New York State) and i temized deduct ions. Also, no

adjustment to income ldas allowed in comput,ing petitioners' New York income.

3. Pet i t ioner Thomas J. Thomas went to work for W.R. Grace & Company

( 'rGrace") in AugusL, 1974. Mr. Thomas held the posit ion of President of the

Automotive Special i t ies Group, a divis ion of Grace. At this t i rne, pet i t ioners

were  res idents  o f  0h io .

4. In Uay, 1975, pet i t ioners moved from Ohio to New Jersey. Mr. Thomas

cont inued in his employment with Grace. Sometime thereafter,  i t  was decided

that Mr. Thomas would terminate his employment with Grace and seek work elsewhere.

5. Pursuant to the terms of an agreement between Mr. Thomas and Grace,

Mr .  Thomas was to  te rmina te  h is  ac t i v i t ies  fo r  Grace on  October  I2 r  1975.

However,  the agreement provided that Mr. Thomas would remain on Grace's payrol l

unt i l  the earl ier of  ei ther March 31, 1976 or the date on which Mr. Thomas

would start working for another company.

6. Mr. Thomas did not perform work for Grace after 0ctober 12, 1975-,  but

did receive terminat ion pay fron Grace unt i l  December 14, 1975, at which t ime

he went Lo work for the Echlin Manufacturing Company ("Echlin") in Branford,

Connect icut.  None of Mr. Thomas' dut ies for Echl in in 1975 were performed in

New York State.

7, 0n their  1975 New York State income tax return, pet i t ioners al located

the  sa la ry  income,  less  ad jus t rnents  (970,2A8.02 -  93 ,628.22  =  966,579.80) ,

earned by Mr. Thomas from 0race part ly in and part ly out of  New York State on
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the basis of days worked in New York State over Lhe total  number of days

worked.

B. At a pre-hearing conference, pet i t ioners'  records and information

concerning substant iat ion of the r ight to al locate, the number of days worked

out of New York State up to October 12, 1,975, the adjustment to income and the

itemized deduct ions, al l  previously disal lowed by the Audit  Divis ion, were

provided. Thus, the only remaining dispute involves the Lreatment to be

accorded the terminat ion pay received by pet i t ioners.

9. Audit  worksheets contained in the f i te provide information as to the

number of days worked in and out of New York State in 7975, and as to hol idays,

vacat ions, and other non-working days claimed by pet i t ioners. The fol lowing

information taken from these worksheets pertains to the period January 1, 7975

through 0ctober 12, 1975 during which t ime Mr. Thomas performed work for Grace:

Tota l :  Number  o f  Days  (1 /1 /75  rh rough 10 /12 /75)  . . .284
Iess: non-working Saturdays & Sundays .<71>
I e s s :  h o l i d a y s  . . . . <  4 >
l e s s :  v a c a t i o n s  . . . < 2 0 >
e q u a l s :  t o t a l  w o r k i n g  d a y s .  . . . . . . 1 8 9
I e s s :  d a y s  w o r k e d  o u t  o f  N e w  Y o r k .  . . . . < 9 0 >
equals:  days worked in New york. .T

10. Pet i t ioners did supply certain documents, including their  Ohio and New

York State income tax returns and withholding tax forms, for the year L974.

However,  i t  is not possible to determine from these documents ei ther the total

number of days Mr. Thomas worked for Grace (as opposed to any other employer)

in 1974, or the number of such days, i f  any, which he worked for Grace in New

York  Sta te  dur ing  7974.

CONCIUSIONS OF IAW

A. That the terminat ion pay received by Mr. Thomas did not const i tute an

annu i ty  as  de f ined by  regu la t ions  o f  the  Sta te  Tax  Commiss ion  [20  NYCRR 131.4(d) ] ,
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but rather const i tuted a form of pension or other ret i rement benef i t  at tr ibutable

to past contractual services performed within and without New York State.

B. That with respect to a pension or other ret i rement benef i t  which does

not qual i fy as an annuiLy, regulat ions of the State Tax Comnission in pert inent

par t  p rov ide :

" [w]here  the  employee 's  serv ices  were  per fo rmed par t l y  w i th in  and
part ly without New York State, the amount includible in the individualrs
New York adjusted gross income shal l  be the proport ion of the amount
included in the individual 's Federal  adjusted gross income which the
total  compensat ion received from the employer for the services
performed in New York State during a period consist ing of the port ion
of the taxable year pr ior to ret i rement and the three taxable years
immediately preceding the ret i rement bears to the total  compensat ion
received from the employer during such period for services performed
both  w i th in  and w i thout  New York  S ta te . "  (20  NYCRR 131. f8 ) .  See a lso
Mat te r  o f  Bernard  L .  and Agnes C.  Carneva le ,  S ta te  Tax  Comm. ,  June 21 ,
1e73:-

C . That information is not avai lable in the record from which to establ ish

the rat io by which pet i t ioners al located income received from Grace in any

years  p r io r  to  1975.  However ,  in fo rmat ion  is  ava i lab le  f rom wh ich  to  es tab l i sh

such an al locat ion rat io for the year 7975 up to the t ime of Mr. Thonas'

terminat ion of dut ies for Grace. Accordingly,  the rat io arr ived at for al locat ing

pet i t ioners'  1975 salary income from Grace wi l l  a lso be used to al locate the

terminat ion pay received by pet i t ioners.

a fract ion, the numerator of which is 99

(See F ind ing  o f  Fac t  ' r9 " ) .

Th is  ra t io  fo r  a l loca t ion  cons is ts  o f

and the denominator of which is 189.

D. That the pet i t ion of Thomas J. Thomas and Jean R. Thomas is granted 1n

part  and denied in part .  The Audit  Divis ion is hereby

and modify the Not ice of Def ic iency in accordance with

direcled Lo recompute

Finding of Fact and



Conclusion of Law "Ct',  and the Notice

with such interest as may be lawfully

DATED: Albany, New York

OcT 0 6 i9B2
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of Deficiency as so modif ied, together

owing, is sustained.

STATE TN( COMMISSION


