
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Bs ta te  o f  Is idor  Tepper

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 16 of the Tax Law for the Years
1 9 5 5  -  1 9 5 7 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of September, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of Is idor Tepper,  the pet i t ioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
vrrapper addressed as fol lows:

Estate of Is idor Tepper
c/o Seymour Marks
350 Fif th Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
17th day of September, 1982.

that  the sa id 'addressee is  the pet i t ioner
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forth on said wrapper is Iast known address
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STATE Otr'NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Es ta te  o f  Is idor  Tepper

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 16 of the Tax law for the Years
1 9 5 5  -  7 9 5 7 .

AFTIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and $ays that he is an employee
of the Department of Taxat ion and Finance, over 18 1r661s of age, and Lhat on
the 17th day of September, 1982, he served the within not ice of Decision by
certified mail upon Seymour Marks the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Seymour Marks
350 Fif th Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on sai{  vrrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
17th day of September, 1982.

TO ADMINISTER
:1 TAT LAW



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 17, 7982

Estate of  Is idor  Tepper
c/o Seymour Marks
350 Fifth Ave.
New York, NY 10001

Dear Mr.  Marks:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 3ZS of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 90 days frorn the
date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance:
Law Bureau - l i t igation Unit
Albany, New York 12227
Phone /l (518) 457-2070

Very tr:u1y yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Seymour Marks
350 Fifth Ave.
New York, NY 10001
Taxing Bureaut s Representative
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STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o r

ESTATE OF ISIDOR TEPPER

for  Revis ion or  Refund of  Personal  Income Taxes
under Art icle 75 of. t ,he Tax Law for the Years
1955 ,  1956  and  1957 .

DECISION

Pet i t i one r ,  Es ta te  o f  I s i do r  Tepper  c /o  seym< lu r  Marks ,  Esq . ,  350  F i f t h

Avenue,  New York,  New York 10001,  f i led a pet . i t ion for  rev is ion or  re fund of

personal  income Laxes under  Ar t ic le  76 of .  t .he Tax law for  the years 1955,  1956

and  1957  (F i l e  No .  00482 ) .

A smal l  c la ims hear ing was held before Rober t  F.  Mul l igan,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two l {or ld  Trade Center ,

New York,  New York on February 10,  1978.  Pet i t ioner  appeared by Seymour Marks,

Esq .  The  Aud i t .  D i v i s ion  appeared  by  Pe te r  C ro t t y ,  Esq .  (Samue l  F reund ,  Esg . ,

o f  counse l ) .

ISSUE

hhether  the Depar tment  of  Taxat ion and Finance is  barred f rom asser t ing a

de f i c i ency  where  pe t i t i one r ' s  rep resen ta t i ve  had  tendered  a  ce r t i f i ed  check  i n

an of fer  o f  compromise of  the def ic iency and the Depar tment  d id  not .  accept  the

proposal ,  but  ne i ther  re turned nor  negot ia t .ed the check.

FINDINGS OF FACT

1.  I s i do r  Tepper  f i l ed  New York  S ta te  i ncome

years  1955 ,  1956  and  1957 .  The  amoun ts  o f  t ax  due

amounts paid wi th  each return were as fo l lows:

tax res ident  re turns for  Ehe

shown on each return and tUe



YEAR

1 955
1956
1957

-2 -

TAX

$1,265 .18
613 .60
669 .19

AI'IOTJNT PAID

$307 .  55  1

153 .  40
167 .30

2.  Based on an audi t  o f  Is idor  Tepper 's  Federa l  re turns by the In ternal

Revenue Serv ice,  Lhe Income Tax Bureau issued,  on January 3,  796I ,  not ices of

addi t ional  assessment  of  personal  income tax due for  the years i955 and 1955 in

the  amoun ts  o f  $161 .28  and  $41 .24 ,  respec t i ve l l , .

3 .  0n  Februa ry  19 ,  1963 ,  pe t . i t i one r ' s  a t to rney  tendered  a  ce r t i f i ed  check

payable to  the Stat .e  Tax Commiss ion in  the amount  of  $250.00 wi th  the fo l lowing

le t te r :

"Fol lowing t ,he conference held wi th  Mr.  Gare l ick  of  your
of f ice,  concern ing an of fer  by Mr.  Tepper  t .o  compromise the
outstanding debt due from the judgment ,Jebtor, I  am
t'endering herewith a cert i f ied check, d:rawn payable to the
o rde r  o f  t he  S ta te  Tax  Commiss ion ,  i n  t he  sum o f  $250 .00 ,
which check, is  subject  to  a compromise agreement .  An
af f idav i t  set t ing for th  the c i rcumstances for  the of fer  and
compromise wi l l  be submit ted to  your  of f ice in  a few days.

I t  is  respect fu l ly  requested that  you forbear  f rom any
fur ther  act ion in  th is  mat ter ,  pending t .he determinat ion of
the t .axpayer 's  o f fer  and compromise."

The check was dated February 12,  1963 and was drawn on the account .

F  &  F  Sa lvage  Co . ,  I nc .  and  was  marked  " Ioan  Lo  I .  Tepper " .

4 .  0n March 20,  1963,  in  response Lo the t .ender  of  the check,  the

Tax Bureau wrote t .o  Mr.  Tepper 's  at torney as fo l lows:

"Before consider ing any of fer  o f  compromise in  th is  case,
i t  w i l l  be necessary for  you and your  c l ient  to  ar range for
a  con fe rence  a t  t . h i s  o f f i ce  to  d i scuss  same f i r s t . "

-  
Acco rd ing  to  the  no t i ce  o f  add i t i ona l  assessmen t  i ssued  Ju l y  10 ,

1968  ( i n f ra ) ,  pe t i t i one r  was  c red i t . ed  w i th  tax  pa :Ld  o f  $615 .10  fo r  1955 .
The addi t ional  payment  is  not  o therwise t , reated in  the rdcord.

o f

Income
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5.  The af f idav i t  promised in  t .he at torney 's  le t ter  o f  February 19,  1963

was neve-r, s.ubmitted. The cert i f ied check was retained by the Department of

TaxaLion and Finance but  has never  been negot ia tec l .

6 .  In  a le t ter  dated November 17,  7964,  lk .  Tepper 's  at torney was advised

by the Bureau of  Law of  the Depar t rnent  o f  Taxat ion and Finaoce,  as fo l lows:

"0n October  27,  7954,  yot r  spoke wi th  Mr.  Gare l ick  of  th is
of f ice and in formed h im that .  you would s ient  (s ic)  a  ret ter
to  the of f ice expla in ing the c la im of  t t re  judgment  debtor
against  a  th i rd  par ty ,  and ihat  you expect .ed the judgment
debtor  to  pay t .he warrants  in  fu l l .

P lease forward a le t ter  set t ing for th  the name and address
of  the th i rd  par ty  the cour t  in  which t t re  act ion is  pending
and naLure of  c la im.  "

7 .  Is idor  Tepper  d ied in  1966 and Marv in Tepper  and Ber tha Tepper  were

appointed as executors of  h is  wi l l  by Surrogat .ers  Cour t ,  Queens County.

8. There were no written communications between the Departmeat of '

Taxat ion and Finance and pet i t . ioner 's  representat ive f rom November 17,  7954

unt i l  November 30,  1967.  In  a le t . ter  dated Novemtrer  30,  1967,  the Depar tmenL

of  Taxat ion and Finance in formed pet . i t ioner 's  repr :esentat ive that  the fo l lowing

war ran ts  were  ou ts t .and ing  aga ins t  I s i do r  Tepper :

"W#LN-4711 represent ing unpaid taxes for  the year  1955.
The  amoun t  p resen t . l y  due  i s  $1 ,017 .95 ,  w i th  i n te res t  on
$615.08 at .  the rate of .  \ ,  o f  1" / "  per  month f rom December 15,
1967 .

W#tN-4712 represent ing unpaid taxes for  the years 1956 and
1957 .  The  amoun t  p resen t l y  due  i s  $1 ,581 .39 ,  w i th  i n le res t
on $962.09 at  the rate of .  rz  of .  1" [  per  month f rom
December 15,  1957 .

\ {#LN-4710 represent ing addiL ional  taxes for  the
and  1956  pe r  Federa l  aud i t s  f o r  sa id  yea rs .  The
presen t l y  due  i s  $297 .57 ,  w i th  i n te res t  on  g203 .
rate of tz ot 1% per month from December 15 , L967

The le t ter  a lso referred to  the cer t i f ied check which

o f fe r  o f  compromise :

yea rs  1955
amount

12 at  the
I t

was submitLed as an
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"Th is  o f fe r  was  incomple te  as  iL
documenLed. ' i

was not  proper ly

The le t ter  concluded:

" fc  is  requested that
writ ing, to apply the
payment on account of
I ikewise wi thdraw the

0n  Ju l y  10 ,  1968 ,  t he

you author ize th is  of f ice,  in
aforement ioned cer t i f ied check as
the above mentioned judgments and
a fo resa id  o f fe r .  "

Income Tax Bureau issued a Not icev

1955

$1  , 230 .  18
515 .10

5-6i5ro8

1955

$613 .60
153 .  40

54-50:20

of Addit ional

195 7

$56e.  19
167 .30

55oim
311.66

$8  i3 .  s5

Assessment  of  Income Tax Against .  the Estat .e  of  Is idor  Tepper  for  the years

1955 ,  1956  and  1957 ,  wh ich  p rov ided  as  fo l l ows :

"For  the  above years ,  t .he  taxpayer  e lec ted  the  ins ta l lment
bas is  fo r  pay ing  t .he  tax  computed.  The computa t ion  be low
shows the tax computed per ret.urn, the instal lment payrnenLs
made and t .he  remain ing  ba lance s t i l l  due  p lus  in te res t .

Tax computed per return
Less  tax  pa id
Tax Due
Interest .  due from due date to

Ju Iy  15 ,  1968 aL  6 [  per  annum 452.08  310.64

Tota l  p lus  In te res t  Due  91 ,067 .16  9770 .84

ToTAL PERS0NAI INCottE TAX p[US INTEREST DUE 92,651.55"

Pet i t ioner  l ine ly  f i led a pet i t ion for  Revis ion or  Refund of  Personal  fncome

Taxes  fo r  sa id  yea rs .

10.  0n January 22,  1969,  the Depar tment  of  Taxat ion and l ' inance issued a

not ice of  c la im for  income taxes against  the Estate of  Is idor  Tepper  in  the

amoun t  o f  $1 ,779 .69  p lus  i n te res t . .  The  c la im  was  re jec ted  by  the  execu to rs l

the not ice of  re ject ion of  c la im was dated January 31,  1969.  The Depar tment

d id not  commence an act ion at  law or  in  equi ty  on t .he c la im wi th in  60 days of

re ject ion.  The record does not  reveal  whether  the c la im was t r ied upon

jud i c ia l  se t t l emen t  o f  t he  excecu to rs r  accoun t .
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11.  Pet i t ioner  contends that  the Depar tment  is  barred f rom enforc ing the

above def jc ienc ies because of  laches,  co l la tera l  estoppel ,  compromise or  accord
/ '

and sat is fact ion,  and re ject ion of  c la im under  the Surrogaters Cour t  Procedure

Ac t .

coNclusIONS 0F tAt/

A. That  laches,  waiver ,  or  estoppel  may not  be imputed to  the St .a te

the absence of  s tatutory  author i ty  (Mat ter  o f  Jamestown Lodge 1581 Loyal

1 n

0rder

o f  Moose  [ ca the rwood ]  31  A .D .2d  981 ) .  An  es toppe l  may  no t  be  i nvoked  to

prevent  t .he State f rom col lect ing Laxes lawfu l ly  imposed and remaining unpaid

State Tax Comniss ionin the absence of statutory authority (MattelpJ } lcMahan v.

45 A. D .2d 624) .

B.  That al t .hough subdiv is ion Fi f teenth of  sect ion 171 of  Art ic le 8 of  the

Tax Law grants to the SLate Tax Commission the authority to compromise taxes

under  cer ta in  c i rcumstances,  there \^ /as no agreemenL of  compromise or  accord and

sat is fac t ion  here  (see:  Moskowi tz  y .  ! . ! . ,  61-1  u .s .T .c .  1192041 Isaac

Michae l  G reen ,  25  V .S .B .T .A .  719 ) .  Subd i v i s i on  E igh teen th  o f  sec t i on  171  o f

Ar t ic le  8 of  the Tax Law c i ted in  pet i t ioner 's  br ie f  does noE grant  the

Commiss ion the author i ty  to  compromise taxes.

A  ̂ +
N L L

to

In

C.  That ,  the prov is ion of  Ar t ic le  18 of  the Surrogate 's  Cour t  Procedure

which grants  an execuLor  t .he power to  re ject  c la ims and lhus put  a  c la imant

h is  proof ,  does nol  appry to  taxes imposed by the s tate of  New York (See:

re  san fo rd ' s  w i r l ,  280  A .D .  687 ,  appea l  d i sm issed  305  N .Y .597 ,  appea l



d i sm issed  305  N .Y .8231  see  a l so

the Surr-ogate' s Court Procedure
o

Annota ted)  . '

be  ad jus ted  acco rd ing l y .

DATED: Albany, New York

SI) il i982
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practice cornnenLary fol lowing section 1803 of

Act, McKinney's Consolidated Laws of New York

ISSION

D. That the Department should either have deposited or have returned the

cer t i f ied check.  S iace i t  fa i led to  do e i ther ,  pet i t ioner  can not  be charged

wi th in t ,erest  oo $250.00 f rom the date of . the tender  of  the check,  February 19,

1963. An att.empt should be made lo deposit.  the check for col lection, but

regard less of  whether  or  not  sa id sum is  co l lected,  i t  shal l  be deemed paid as

o f  Feb rua ry  19 ,  1963

E.  That  the pet i l ion of  the Estate of  Is idore Tepper  is  denied,  and the

Not ice of  Addi t ional  Assessnent  is  susta ined,  except  that ,  pet i t ioner  is  to  be

credi ted wi th  the payrnent  of  $250.00 as of  February 19,  1953,  wiLh in terest  to

2 Ia  i ,  noted t .hat  even i f  Ar t ic le  18 were appl icable,  the ef fect  o f
the rejection of claim coupled with a fai lure to cornmence an action within
60 days is  mere ly  t .o  l imi t  the c la imant 's  forum t .o  the,Surrogate 's  Cout t .
There was no showing here that the claim was tr ied and determined upon the
jud i ca l  se t t l emen t  o f  t he  execu to r ' s  accoun t  ( sec t i on  1808 .1  Sur roga te ' s
Cour t  P rocedure  Ac t ) .


