
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arthur L. & Mel inda Talkington, Jr.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

AT'FIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur l .  & Mel inda Talkington, Jr. ,  the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Arthur l .  & Mel inda Talkington, Jr.
53  H ickory  H i l l  Rd.
Tappan, NY 10983

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  August ,  1982.

that the said
fo r th  on  sa id

is the pet i t ioner
the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 1982

Arthur L. & Mel inda Talkington, Jr.
53  H ickory  H i l l  Rd.
Tappan, NY 10983

Dear  Mr .  &  Mrs .  Ta lk ing ton :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ARTHIIR l. TAIKINGTON, fr. and MELINDA TALKINGTON

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under MticLe 22
of the Tax Law for the Year 1976.

DECISION

Peti t ioners, Arthur l .  Talkington, Jr.  and Mel inda Talkington, 53 Hickory

Hi I l  Roadn Tappan,  New York  10983,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax law

for the year 1.976 (Fi le No. 29757).

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  17 ,  1981 a t  2 :45  P.M.  Pet i t ioners  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Samuel  Freund,  Esq. ,  o f

c o u n s e l ) .

ISSUES

I .  Whether pet i t ioner Mel inda Talkington was domici led in,  and a resident

of the State of Ner+ York during the ent ire year 1976.

I I .  I f  i t  is determined that pet i t ioner Mel inda Talkington is domici led in

New York State, then, whether pet. i t ioners may f i le a separate return on a

combined form for 1975.

FINDINGS OF FACT

1.  0n October  4,  1979,  the Audi t  Div is ion issued a Not ice of  Def ic iency

against  pet i t ioners asser t ing personal  income tax of  $909.48,  t .ogether  wi th

penal t ies pursuant  to  sect ion 685,  subdiv is ions (a)(1)  and (a)(2)  o f  the Tax
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Law,  and in te res t  o f  $531.86 ,  fo r  a  to ta l  o f  $1  ,4 {+ I .34 .  The Not ice  o f  Def ic iency

was based on information obtained from the Internal Revenue Service; and held

that pet i t ioners earnings were subject to New York State personal income tax on

the ground that they were domici l iar ies of New York State and that they fai led

to submit information requested in correspondence sent them by the Audit

D iv is  ion .

2 .  0n  December  31 ,  7979,  pe t i t ioner  Ar thur  L .  Ta lk ing ton ,  J r .  f i l ed  a

separate New York State Income Tax Resident Return for 1976 on which he paid

p e r s o n a l  i n c o m e  t a x  o f  $ 1 7 . 0 2 ,  p e n a l t i e s  o f  $ 6 . 1 3  a n d  i n t e r e s t  o f  $ 3 . 9 0 ,  f o r  a

total  of  $27.05. Pet i t ioners were not given credit  for said payment on the

Not ice  o f  Def ic iency .

3 .  0n  August  28 ,  1980,  a  p re-hear ing  conference was he ld  where in  the

pet i t ioners l , /ere al lowed addit ional credit  for previously disal lowed i temized

deduct ions .  Based on  sa id  a l lowance,  the  tax  l iab i l i t y  was  recomputed as

fo l lows:  persona l  income tax ,  $605.32 ,  sec t ion  685(a) ( t )  pena l ty  o f  9136.20

and sec t ion  685(a) (2 )  pena l ty  o f  $727.72 ,  fo r  a  to ta l  o f  $868.64  p lus  accrued

in te res t .

4.  At the hearing, pet i t ioner Arthur L. Talkington, Jr.  contended that he

and h is  w i fe  separa ted ,  w i thout  jud ic ia l  decree ,  somet i -me in  1975,  and tha t  she

maintained a separate residence without New York State. He also contended that

the residence which she occupied was furnished by her employer,  for whom she

had been employed several  years pr ior to their  separat ion.

5. Al ternat ively,  Pet i t ioner Arthur l .  Talkington, Jr.  argued that i f  h is

wife is deemed to be a New York domici l iary that he is permit ted to f i le a

separate amended return on a combined form for the subject year.  At the

hearing, pet i t ioner Arthur l .  Talkington, Jr.  submitted an unsigned New York
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State fncome Tax Resident Return on which he and his wife computed their  tax

separa te ly  fo r  7976.

6. For 1976 pet i t ioners f i led a joint  Federal  income tax return on which

they showed their  home address as 53 Hickory Hi l l  Road, Tappan, New York. The

proper ty  a t  sa id  address ,  i s  jo in t l y  owned by  pe t i t ioners .

7  .  0n  a t  leas t  one occas ion  a f te r  Ju ly  1975,  pe t i t ioner  Me l inda Ta lk ing ton

voted in New York St.ate.

8. Pet i t ioner Mel inda Talkingt.on registered her automobi le in New York

Sta te  fo r  7976.

CONCTUSIONS OF TAW

A. That pet i t ioner Mel inda Talkington fai led to sustain the burden of

proof required under sect ion 689(e) of the Tax Law to show that she was not

domici led in New York State for 7976 Ln accordance with the meaning and intent

of sect ion 605(a) of the Tax Law. That the burden is upon any person assert ing

a change of domici le to show that the necessary intent ion to change such

domic i le  ex is ted  (20  NYCRR 702.2(d) (2 )  and sec t ion  689(e)  o f  the  Tax  Law) .

That pet. i t ioner Mel inda Talkington retained her joint ly-owned interest in the

family home in New York State; that her personal automobi le was registered in

New York State and she voted in New York State.

B. That pet i t ioner Mel inda Talkington was domici led in and a resident of

New York State for the ent ire year 7976 in accordance with the meaning and

in ten t  o f  sec t ion  605(a)  o f  the  Tax  Law and 20  NYCRR 7A2.2 .

C. That a change of elect ion must be made by f i l ing a complete amended

return for subject year,  properly signed by each taxpayer who made or agreed

to  the  or ig ina l  e lec t ion  [20  NYCRR 15a.4(a) ] .  The pe t i t ioners  fa i led  to  f i le
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a complete amended reLurn for subject year which was properly signed by each

taxpayer who made or agreed to the elect ion.

D. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency  da ted  October  4 ,  7979,  to  be  cons is ten t  w i th  F ind ings  o f  Fac t  r '2 "

and "3" determined hereto; and that,  except as so granted, the pet i t ion is in

a l l  o ther  respecLs  den ied .  The Not ice  o f  Def ic iency ,  as  hereby  mod i f ied ,  i s

sustained, together with such penalt ies and interest as may be lawful ly due

and owing.

DATED: Albany, New York

AUG 0 41982
STATE TAX COMMISS]ON

trCTItr6


