
STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Richard and Judith Stockton AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Richard and Judith Stockton, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Richard and Judith Stockton
287 Wistwood Ave.
Longbranch, NJ 07740

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee is the pet i t ioner
forth on said wrapper ig the last known address

Sworn to before me this
4th day of August,  1982.
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Richard and Judith Stockton AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Seymour Reitknecht the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Seymour Reitknecht
575 Madison Avenue
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is the
herein and that the address set forth on said

of the representat ive of the pet i t ioneT

representat ive
wrapper is the

Sworn to before me this
4 th  day  o f  August ,  7982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 7982

Richard and Judith Stockton
287 Wistwood Ave.
Longbranch, NJ 07740

Dear  Mr .  &  Mrs .  S tock ton :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuanl t .o sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive
Se5rmour Reitknecht
575 Madison Avenue
New York, NY 10022
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMHISSION

In the Matter of the petit.ion

o f

RICHARD AND JUDITH STOCKTON

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Arti.cLe 22
of the Tax law for the Year 1974.

DECISION

Petit ioners, Richard and Judith Stockton, 287 Wistwood Avenue, longbranch,

New Jersey A7740, f i led a petit ion for redetermination of a deficiency or for

refund of personal income tax under Art icle 22 of. the Tax Law for the year 1974

(File No. 23372).

A formal hearing was held before Arthur Bray, Hearing Off icer, at the

off ices of the State Tax Commission, Two World Trade Center, New York, New

York, on Ylatch 24, 1981 at 10:45 A.M. Petit ioner appeared by Seyrnour Reitknecht,

Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Barry M. Bresler,

Esq .  ,  o f  counse l ) .

ISSUES

I .  Whether petit ioners were I 'resident individuals'r of New York State

during 1974 within the meaning and intent. of section 605(a) of the Tax law.

II.  Whether the Audit Division took into account the correct amount of

expenses incurred by Mr. Stockton in earning his income in Pennsylvania.

II I .  Whether the Audit Division has sustained its burden of proof of

assert ing an increase in a deficiency of personal income tax due at the Formal

Hearing based upon unreported dividend and interest income.
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FINDINGS OF FACT

1' Petit ioners, Richard stockton and Judith stockton, f ired a joint New
York state rncome Tax Resident Return for 1g74. 0n this return petit ioners
reported a total New York income of $27,187.79, which amount represented wages
paid to Judith stockton, and total i temize,l l  deductions of $3 r0g2.g2. petit ioners
risted their address on their return as 325 East 41st street, New york city.

2' Richard stockton f i led an rndividual rncome Tax Return with the
commomgealth of Pennsylvania for 1974. 0n this return Mr. stockton filed as a
resident of Pennsylvania and reported his address as 325 East 41st street, New
York city'  which was the address shown on his New york state tax return. Hr.
stockton reported $43r3g3 .26 as his pennsylvania taxable income.

3' Petit ioners f i led a u.s. rndividual rncome Tax Return for 1974 which
listed their address as 325 East 41st street, New york city. 0n this return
petit ioners reported their totar income less adjustments to income as g70 ,gg7.04.
Pet i t ioners arso repor ted i temized deduct ions of  $9,20g.50.

4' 0n August 9, 1977 the Audit Division issued a statement of Audit
changes on the ground that departure from New York for a temporary and limited
period of ernployment does not constitute a permanent change of residence. The
statement of Audit changes arso imposed a negrigence penarty of 5 percent
pursuanL to Tax law $685(b) and al lowed a credit for tax paid to the commonwealth
of Pennsylvania' 0n Apri l  12, 1978 the Audit Division issued a Notice of
Def ic iency of  $5 1486'30 p lus penal ty  and in terest  o f  $1,66g.19 for  a  to ta l  o f
$7 , r54.49.

5' Petit ioner Richard stockton was born in New Jersey.
6' In 1963 Mr' stockton moved to New York state. Mr. stockton had l ived

in Singapore and Japan prior to this move.
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7. Mr. and Mrs. Stockton were married in July, 1972. Following their

marciage they lived in the Beaux Arts Hotel in New York City.

8. In 0ctober, 1972 l7r. and Mrs. Stockton moved to Tudor City in Manhattan.

0n December 1, 7972 t lr.  Stockton signed a one year lease on the apartment.

9.  Ear ly  in  1973,  and for  severa l  years prev ious ly ,  Mr.  Stockton was

employed by Eastern Air l ines as Assistant Treasurer.

10. 0n FebruarY 3, 1973 Hr. Stockton becane the Vice-President of Finance

and Chief Financial 0ff icer of Piper Aircraft ("Piper"). Mr. Stockton accepted

the new posit ion with Piper because of the greater responsibi l i ty. Mr. Stocktonrs

duties with Piper included arranging the financing for the company, advising

the Board of Directors of the f inancial affairs of the company, mananging the

financial staff of the company, and preparing f inancial statements and tax

returns.

11. Mr. Stockton did not have a written employment contract with Piper.

However, there was an oral agreement as to what his duties were.

L2. Piper's headquarters were located in Lock Haven, Pennsylvania.

13. It  was a condit ion of Mr. Stocktonts employment that he become a

resident of lock Haven, Pennsylvania or the surrounding area in order to

respond' as required, to Piper's needs. The President and Chief Executive

Officer of Piper anticipated that, at the t ime Mr. Stockton began his employment,

Mr. Stockton would continue at Piper for the remainder of his career.

14. In 1973, r+hile employed by Piper, Mr. Stockton obtained l i fe insurance

from the Continential American l i fe fnsurance Company of Wilmington, Delaware.

Paynent for the life insurance was made bv an automatic deduction from Mr.

Stockton 's  payro l l  check.
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15. 0n or about February 1, 1973 Mr. and Mrs. Stockton moved to the Fallon

Hotel and Motel (rtFallon Hotelr ')  in lock Haven, Pennsylvania. Mr. Stockton

received $1'000.00 from Piper to relocate in Pennsylvania. Idhen Mr. and Mrs.

Stockton moved to Pennsylvania they brought only those items which would be

used on a daily basis, such as clothing. The accommodations available in

Pennsylvania did not have space available for furniture. Petit ioners stayed at

the Fallon Hotel unti l  May 1973.

16. When Mr. and Mrs. Stockton f irst went to lock Haven, Pennsylvania the

area was recovering from the devastation of a hurricane. Houses or apartnents

were not available for rent in the immediate area.

77. 0n or about May, 1973 Mr. Stockton rented a furnished house in Jersey

Shore, Pennsylvania. This house, which rented for $300.00 a month plus uti l i t ies

pursuant to a one year lease, was located about thirty miles from Lock Haven.

Richard Stocktonrs landlord wanted the house back when the lease period on the

house expired. Therefore, in May or June , 1974 Richard Stockton moved back to

the Fallon Hotel.

18. Mr. Stockton's accommodations at the Fallon Hotel in I974 consisted of

a large room with a balcony and small kitchen area containing a stove and

ref r igerator .  Mr.  Stockton paid $150.00 to  $200.00 a week for  the l iv ing

quar ters .

79. In May, 1973 Mrs. Stockton moved back to petit ionersr apartrnent in

Tudor City in order to resume her career as a business executive. After Mrs.

Stockton noved back to New York City, Mr. and Mrs. Stockton visited each other

regularly. Usually l{rs. Stockton went to Pennsylvania and stayed at the rented

home in Jersey Shore. 0n occasion, Mr. Stockton would visit  Mrs. Stockton in

New York City and stay at the apartnent in Tudor City.
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20. Mrs. Stockton continued to live at the apartment at Tudor City following

the expiration of their lease. Mrs. Stockton payed rent on the apartment on a

monthly basis. In November, 1974t{r. Stockton obtained a new lease on this

apartment.

2L. Mr. Stocktonts posit ion with Piper required that he travel to Vero

Beach, Florida, Lakeland, Florida, Pittsburgh, Pennsylvania, and New York City,

New York. Mr. Stockton would go to New York City for meetings with the Board

of  Di rectors,  shareholders,  managers,  and insurance brokers.  P iper  would

reimburse Mr. Stocktonts travel expenses for meals, cabs and use of the telephone.

Travel was usually provided by one of Piper's airplanes. In L974 petit ioner

spent a total of 140 days in New York City.

22. In October of 1975 Mr. Stockton terminated his employment with Piper.

Thereafter Mr. Stockton sought employment everywhere. However, at this time

Mr. Stockton moved back to the same apartnent at Tudor City.

23. In the fal l  of 1975 Mr. Stockton considered purchasing a house in

Atlantic Highlands, New Jersey. Mr. Stockton did not purchase this house

because one aspect of the f inancing became unavailable.

24. In 1972 Mr. Stockton was l icensed to drive a vehicle in New Jersey.

25. In 1973 Mr. Stocktonts driver's l icense r1'as from the Commonwealth of

Pennsylvania.

26. In January, 1973 Mr. Stockton purchased a Mercedes Benz and registered

it in Pennsylvania.

27. In 1974l{r. Stockton was not a member of any private social clubs. He

was also not aff i l iated with any rel igious group.

28. Mr. Stockton did not vote or register to vote in 1974.
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29. Mr. Stockton did not have a bank account in Pennsylvania. He had

always done his banking in New York City.

30. While residing in Pennsylvania, Mr. Stockton continued to receive some

mail at the apartment in Tudor City.

31. When Mr. Stockton moved from New York City to Pennsylvania he did not

notify the uti l i ty company, post off ice, or telephone company of the change of

add ress .

32. At the hearing the Audit Division contended that a greater deficiency

should be asserted since dividend and interest income were not reported on the

New York income tax return.

CONCTUSIONS OF tAW

A. That Tax law $605(a) defines a resident individual as an individual

" . . .who is  domic i led in  th is  s tate,  un less he mainta ins no permanent  p lace of

abode in this state, maintains a permanent place of abode elsewhere, and spends

in the aggregate not more than thirty days of the taxable year in this state... t ' .

B. That during the period July, 1972 through February "J., 7973 petitioners

were domici l iaries of New York and during the period February 1, 1973 through

December 31, 7974tlr.  Stockton remained a domici l iary of New York. That once a

domici le is established it  continues unti l  the person moves to a new location

with the bona fide intention of making his new location his fixed and pernanent.

home (20 NYCRR i,02.2(d)(2)). That in view of the facts: thar Mr. Stockton held

an apartment in New York City in his name during the period in issuel that Mr.

Stockton did not notify the post off ice, telephone company, or uti l i ty company

of his change of address; that Mr. Stockton continued to receive some nail  at
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his New York City address; that Mr. Stockton l isted New York City as his address

on his Pennsylvania, New York, and Federal income tax returns for 1974; and that

Mr. $tockton continued to do al l  his banking in New York City, Mr. Stockton has

failed to establish that he intended to make Pennsylvania his fixed and permanent

home.

C. That Mr. Stockton maintained a permanent place of abode in New York

during the entire year 1974.

D. That New York taxable income of a resident individual is the New York

adjusted gross income less applicable New York deductions and personal exemptions

(Tax  f , aw  9611 [aJ ) .

E. That Tax law $612(a) provides that "The New York adjusted gross income

of a resident individual means his federal adjusted gross income as defined by

the laws of the United States for the taxable year, with the modif ications

speci f ied in  th is  sect iont t .

F. That the Audit Division erred in fai l ing to take into account petit ioners'

total federal i temized deductions in determining their New York taxable income.

G. That the Notice of Deficiency included an adjustment for the amount of

interest and dividend income reported on petit ionerts Federal income tax

return; therefore, the Audit Division's claim for a greater deficiency is

denied.

H. That petit ioners' conduct r,eas not negligent within the meaning of Tax

law $685(b) and therefore, the penalty imposed was improper and is hereby

cancel led.



-8 -

I. That the Audit Division is hereby directed to modify the Notice of

Deficiency dated Apri l  12, 7978 Lo the extent shown in Conclusions of law trF't

and ttH" and that, except as so granted, the petit ion is in al l  other respects

denied.

DATED: Albany, New York

AUG 0 4 1982
Tcr t ttd


