
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  A. & Amelia L. Spicher

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 5 .

Atr'FIDAVIT OF UAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  A. & Amelia l .  Spicher,  the pet. i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Rober t  A .  &  Amel ia  L .  Sp icher
36 Lrebster Rd.
Ridgef ield,  CT 06877

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address seL
of  the  pe t i t ioner .

Sworn to before me this
14th day of December, 1982.

AUTHORIZED TO NISTER
OATHS PURSUANT
SECTION }74

T0 TAX IJAW

addressee is the pet i t ioner
wrapper Lsy'he last known address

that the said
fo r th  on  sa id
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That deponent further says that.  the said addressee
of the pet i t ioner herein and that the address set forth
Iast known address of the representat ive of the pet i t io

Sworn to before me this
14th day of December, 1982.

AUTHORIZED TO A
OATHS PURSUANT
SECTION 174
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Stephen Richards the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid ! ' r rapper addressed as fol lows:

Stephen Richards
Pr ice ,  l {a te rhouse & Co.
530 F i f th  Ave.
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

i s
on

the representative
said wrapper is the
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  14 ,  I9B2

Rober t  A .  &  Amel ia  L .  Sp icher
36 Webster  Rd.
R idgef ie ld ,  CT 06877

D e a r  M r .  &  M r s .  S p i c h e r :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuLed under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Stephen Richards
Pr ice ,  Waterhouse & Co.
530 Fif th Ave.
New York, NY 10036
Taxing Bureau's Representat ive



STATE OF MI,II YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT A. SPICI{ER and AMELIA L. SPICI{ER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le
22 of the Tax Law for the Year 1975.

DECIS]ON

Pet i t ioners ,  Rober t  A .  Sp icher  and Arne l ia  l .  Sp icher ,  36  Webster  Road,

Ridgef ield,  Connect icut 06877, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law fo r  the  year  1975 (F i le  No.  27158) .

0n February 11, 7982, pet i t ioners advised the State Tax Commission, in

wri t ing, that they desired to waive a smal l  c laims hearing and to submit the

case to the State Tax Commission based on the ent ire record contained in the

f i le.  After due considerat ion, the State Tax Commission renders the fol lowing

d e c i s  i o n .

ISSUE

l{hether a moving expense

Robert A. Spicherts move from

income.

reimbursement, which was attr ibut.able to petit ioner

Brazil  to Connecticut, constitutes New York source

FINDINGS OF FACT

1. Pet i t ioners, Robert  A. Spicher and Amelia L. Spicher,  t imely f i led a

joint New York State Income Tax Nonresident Return for the year 1975 whereon

Robert A. Spicher (hereinafter pet i t ioner) excluded $23,504.00 received as a

moving expense reimbursement from his reported New York State income. Addi-

t iona l l y ,  he  c la imed an ad jus tment  fo r  mov ing  expenses  o f  $16r983.00 .
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2. 0n August 1, 1978, the Audit Division issued a Statement of Audit

Changes to petitioners wherein it held that I'moving expense reimbursement

is incidental to the commencement of work at the new locationtt and rr is al locable

on the same basis as wage and salary income". Said statement further held

that  pet i t ioner 's  c la imed adjustment  to  income of  $16r983.00 for  rnov ing expenses

is also al locable. However, since the Audit Division's adjustment to this

item was uncontested by petit ioners i t  is therefore deemed not to be at issue

herein. Accordingly, a Notice of Deficiency was issued against petit ioners

on Apr i l  11,  1979 asser t ing personal  income tax due of  $11963.93,  p lus in terest

o f  $498 .51 ,  f o r  a  t . o ta l  due  o f  $2 ,462 .44 .

3. 0n his tax return, petit ioner al located his salary income derived

f rom New York sources as fol lows:

days worked in NY after return to US
total  days worked after return to US
plus: New York source salary income earned
Total  New York salary income reported

1 1 ?  1

i i g  x  $18 ,839 .00  =  $18 ,041 .00
whi le  l i v ing  in  Braz i l  3 ,451.00

$ 2 L , 4 9 2 . 0 0

The above allocation v/as used by the Audit Division in computing the

allocable portion of the moving expense and the moving expense reimbursement

attr ibutable to New York sources.

4 .  In  May,  I97 I ,  pe t i t ioner 's  New York  employer ,  IBM Wor ld  Trade

Americas/FAR East Corporat ion ( IBM), t ransferred his duty assignment to IBM

Latin America Headquart .ers,  ( IBM LAHQ) Iocated in Brazi l .  Said assignment was

temporary in nature and terminated on or about June 26, 7975, at which time

petitioner returned to the United States and resumed his employment with IBM

in New York.

5. Pet i t ioner pointed out that according to Revenue Rul ing 75-84, a moving

expense reimbursement result ing from expenses incurred in connect ion with the

Appl icable port . ion of base salary
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conmencement of work at a new pr incipal place of work in the United States wi l l

general ly be attr ibutable to the performance of services at the new pr incipal

place of work t t in the absence of evidence to the contrarytt .

6.  Pet i t ioner contended that the reimbursement of moving expenses received

by him formed part  of  his compensat ion package for undertaking the foreign

assignment.  Accordingly,  he argued that the reimbursement was effect ively

connected with his foreign service, and as such, const i tutes "evidence to the

contraryr? which would except his si tuat ion from Revenue Rul ing 75-84.

7. Al ternat ively,  pet i t ioner argued that the moving expense reimbursement

of $23,504.00, which was paid in connect ion with his nove back to the United

St.ates, should properly be treated as foreign source income pursuant to Situat ion

3 of Revenue Rul ing 75-84. His posit ion is that Si tuat ion 3 is appl icable based

on Revenue Rul ing 69-316, which holds that a subsidiary and i ts parent corporat ion

are separate employers.

8. The moving expense reimbursement at issue was included as income on

pet i t ioners vrage and tax statement issued by his New York employer.

CONCLUSI0NS 0F IAI{I

A. That the Internal Revenue Code sect ion 82 provides that:

There shal l  be included in gross income (as compensat ion
for services) any amount received or accrued, direct ly or
indirect ly,  by an individual as a payment for or reimburse-
ment of expenses of moving from one residence to another
residence which is attr ibutable to employment or sel f-employ-
ment.

B. That the Revenue Rul ing 75-84 states in pert inent part  that:

When a taxpayer incurs moving expenses in connection with
the commencement of work by him at a new pr incipal place of
work in the United States, such expenses are al locable to
United States source income and not al locable to or chargeable
aga ins t  earned income under  sec t ion  911 o f  the  Code.
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Since moving expenses are al locable to or chargeable
against income to be derived from an employeets performance
of services at a nehr pr incipal place of work, a reimbursement
received by an employee from his employer for such expenses
wil l  general ly,  in the absence of evidence to the contrary,
a lso  be  a t t r ibu tab le  to  such serv ices .

C. That,  pet i t ioner has fai led to sustain his burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that the IBM reimbursement

pol icy, as interpreted by pet i t ioner,  (Finding of Fact "6" supra) const i tuted

"evidence to the contrarytr ,  as contemplated under Revenue Rul ing 75-84.

D. That Situat ion (2) under Revenue Rul ing 75-84 deals with a United

States Cit izen who was employed by a domest ic employer in a foreign country and

was subsequent ly transferred to the United States to work for the domest ic

employer.  In this si tuat ion, the domest ic employer reimbursed the taxpayer for

his moving expenses. Said rul ing concluded that under this si tuat ion "the

moving expense reimbursement. . .  is gross income under sect ion 82 and is attr ibu-

table to future services to be performed in the United States. Thus, such

amount const i tutes income from sources within the United States. "

E. That Situat ion (3) under Revenue Rul ing 75-84 deals with a United

States Citizen who was employed by a domestic employer, in a foreign country

and subsequent ly,  af ter complet ing his work in the foreign country,  he returned

to the United States to work for a di f ferent conpany. In this si tuat ion, his

previous employer reimbursed the taxpayer for his moving expenses. Said rul ing

concluded that under this si tuat ion f ' the moving expense reimbursement. . .  is

gross income under sect ion 82 and is attr ibutable to past services perforned in

a foreign country.  Thus, such amount const i tuted income from sources without

the United States. "
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F. That Revenue Ruling 69-3L5 deals with the question of who is the

e m p l o y e r  f o r  p u r p o s e s  o f  F . I . C . A . ,  F . U . T . A .  a n d  c o l l e c t i o n  o f  i n c o m e  t a x  a t

source on wages. This rul ing holds that individuals who are engaged by a

subsidiary of a corporat ion to perform services solely for the subsidiary under

i ts direct ion and control  are employees of the subsidiary for which they render

s e r v i c e s .

G. That pet i t ioner has fai led to sustain his burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that he was engaged by a

subsidiary ( IBM IAHQ) to perform services solely for said subsidiary under

i ts direct ion and control .  Further,  he has fai led to show that Revenue Ru1ing

69'316 is properly appl icable t .o place him within Situat ion (3) of Revenue

Rul ing 75-84. Accordingly,  as provided by Revenue Rul ing 75-84, Situat ion (2),

pet i t ionerts moving expense reimbursement is attr ibutable to future services to

be performed in the United States, and as such, i t  const i tutes income from

sources within the United States. Matter of  George B. Dowel l  and Marjor ie A.

Dowel l  v.  Commissioner,  T.C. Memo L977-101, Matter of  John E. Brink and El izabeth

S. Br ink,  State Tax Commiss ion decis ion,  Apr i l  2 ,  L982.

H. That since the moving expense reimbursement at issue constitutes

United States source income, such reimbursement also constitutes New York

source income within the meaning and intent of section 632(b)(1)(B) of the

Tax Law.
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I .  That  the pet i t ion of  Rober t  A.  Spicher

denied and the Notice of Deficiency, dated Apri l

together with such addit ional interest as may be

DATED: Albany, New York

DEC 14 1982 /
f,CTING

and Amelia

11 ,  1979  ,

lawful ly

l .  Sp icher  i s

is sustained

owing.

STATE TAX COMMIS


