
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michael & Jeanne C. Sowiski

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

MFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
tll.e 22nd day of October.. 1982, he served the within notice of Decision by
cert i f ied mai l  upon Michael & Jeanne C. Sowiski ,  the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Michael & Jeanne C. Sowiski
36  Fores t  H i I l  Rd.
Pittsburgh, PA 75221

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

Sworn to before me this . . /
22nd day of October,  L982. \-" /

sa id  addressee is  the  pe t i t ioner
said wrapper id the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 22, 7982

Michael & Jeanne C. Sowiski
36  Fores t .  H i t l  Rd.
Pittsburgh, PA 15221

D e a r  M r .  &  M r s .  S o w i s k i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MICHAET SOWISKI and JEANM C. SOI/ISKI

for a Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Art ic le 22
of the Tax Law for the Year 1973.

DECISION

Peti t ioners, Michael Sowiski  and Jeanne C. Sowiski ,  36 Forest Hi l l  Road,

Pit tsburgh, Pennsylvania 7522L f i led a pet i t ion for redeterminat ion of a

def ic iency or refund of personal income taxes under Art ic le 22 of the Tax Law

for  the  year  L973 (F i1e  No.  19559) .

0n November 24, 1981, pet i t ioners advised the State Tax Commission, in

wri t ing, that they desired to waive a smal l  c laims hearing and to submit the

case to the State Tax Commission based on the ent ire record contained in the

f i le.  After due considerat ion of said record, the Commission renders the

fo l low ing  dec is ion .

ISSTiE

I , lhether the pet i t ioner,  Michael Sowiski ,  a nonresident partner in the

partnership of D.G. Sisterson and Company, is bound by the partnership al loca-

t ion percentage.

FINDINGS OF FACT

1.  Pet i t ioner ,  M ichae l  Sowisk i ,  f i l ed ,  w i th  h is  w i fe ,  a  jo in t  New York

State Nonresident Return for 7973 on which he reported New York partnership

income o f  $4 ,623.00 .  Pet i t ioners  pa id  $83.00  in  New York  S ta te  persona l  income

tax on said return.
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2. D.G. Sisterson and Companyr a Pennsylvania partnership with a New York

off ice engaged in accountancy, f i led a New York State Partnership Return for

the year L973. The partnership had ordinary income of $399 1793.53 of which

$64r2 I0 .31  was der ived  f rom New York  sources .

3. On Apri l  14, 7977, the Audit  Divis ion issued a Statement of Audit

Changes to the petitioners which contained the following explanation and

recomputat ion of personal income tax.

Sec t ion  637(b)  spec i f i ca l l y  s ta tes  "no  e f fec t  sha l l  be
given to a provision in the partnership agreement which
al locates to the partner,  as income or gain from sources
outside New York, a greater port ion of his distr ibut ive
share of partnership income or gain from sources outside
New York to partnership income or gain from al l  sourcestt .
Accordingly, your New York partnership incone from the
partnership D.G. Sisterson and Company is computed based on
the partnership al locat ion percentage t imes your total
distr ibut ive share.

COMPUTATIONS:

N e w  Y o r k  P a r t n e r s h i p  I n c o m e  ( 9 1 1 8 , 2 6 I . 0 0  x  1 6 . 0 8 5 % )  9 1 9 , 0 2 2 . 0 0
Standard  Deduct ion  2 ,000.00
Balance $T7;612- 0-0-
Persona l  Exempt ions  ($1 ,300 .00  x  15 .45%)  201 .00
Taxable Income $16,82I.00

New York Tax on Income $ L,042.21
Less: Tax Previously Stated

(Amount Reported on Return)
ADDITIONAT PERSONAI INCOIM TAX DIIE

Accordingly,  a Not ice of Def ic iency was issued against the pet i t ioners on

Apr i l  14 ,  1977 asser t ing  add i t iona l  persona l  income tax  o f  $959.21 ,  p lus

i n t e r e s t  o f .  $ 2 1 5 . 6 2 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 1 7 4 . 8 3 .

4. D.G. Sisterson and Company is a smal l  account ing f i rm having i ts main

off ice in Pit tsburgh, Pennsylvania and a smal l  branch off ice in New York City

to accommodate the needs of a few cl ients located there.

83 .  00
959 .21

/
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In 1973, the tax year in quest ion, the Pit tsburgh off ice consisted of

four partners of which the pet i t ioner Michael Sowiski  $ras one. The partnership

also had eight or ten salar ied junior accountants and a ful l  of f ice staff  of

stenographic and cler ical  employees. In the year in quest ion, the New York

off ice consisted of one man, R.M. Davis,  a New York resident who was a partner

in the partnership.

The workpapers, tax returns, etc.  generated by the New York partner

are mai led to the Pit tsburgh off ice for review and for al l  typing and processing.

The New York partner and the Pit tsburgh partners confer occassional ly by

phone and at times by meetings in New York which may include conferences with

the New York cl ients.  The New York off ice and the New York partner are not

connected with and do not part ic ipate in the much larger bulk of the f i rmrs

account ing work. That large port ion of the f i rm's account ing work has always

been derived from and connected with Pit tsburgh sources. This si tuat ion is

recognized in the f i rm's partnership agreement which states that the New York

partner shal l  receive no port ion of the prof i ts generated by the Pit tsburgh

off ice. The agreement further states that 20 percent of the New York off ice

prof i ts shal l  go to the Pit tsburgh partners to be divided among them according

to the stated percentages, with the remaining 80 percent of the New York prof i ts

to go to the New York partner as his total  and only share of the total

partnership income.

5. The partnership D.G. Sisterson and Cornpany divided up the New York

profits between the partners in the following manner:

Michael Sowiski  (Pi t tsburgh Partner)
Other Pit tsburgh Partners
R.M. Davis (New York Partner)
TOTAT NEI.J YORK PROFITS

$  4 ,623 .  00
I  , 219  . 00

5 t , 368 .00
$64 ,210 .00
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the partnership was determined by the Audit6. The New York profi ts from

Division in the fol lowing manner:

PARTNERS

Michael Sowiski
(Pittsburgh Partner)

Other Pittsburgh Partners
R.M. Davis  (N.Y.  Par tner)
TOTAI PARTMRSHIP PROFITS

TOTAL NEI^/ YORK PR0FITS

NEI' YORK NEhI YORK
AIIOCATION DISTRIBUTIVX
PERCENTAGE SHARE

DISTRIBUTI\ru
SHARE

$  118  ,  261  .00
229,565.00
51  . 368 .00

$399  ,  194 .00

16.085
16 .085
16 .085

$ 19 ,022 .  00
36,925.00
8  , 263 .00

$64 ,210 .00

x
x
x

Petitioners contend that it appears the Audit Division is attempting to tax an

amount of the distr ibutive shares greater than the total New York profi ts.

This can be seen based on the fol lowing schedule:

PARTNERS

DISTRIBUTIVE
SHARES TO BE

TNGD

Michael Sowiski  (Pi t tsburgh Partner)
Other Pit tsburgh Partners
R.M. Davis (New York Partner taxed on his

total  distr ibut ive share)
TOTAL DISTRIBUTIVE SHARES TO BE TNCE,D

$  19 ,022 .00
35,925.00

51 ,368 .00
$107  ,315  .  oo

The petitioners argue the State of New York rnay not tax as New York

income an amount in excess of the total New York profits of the partnership.

They further argue that in the present situation the state may not tax them on

an income in excess of the actual amount received.

CONCI.USIONS OF tAW

A. That section 637 of the Tax Law (Nonresident partners) provides the

fol lowing:

(a) Port ion derived from New York sources.
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(1) In determining New York adjusted gross income of
a nonresident partner of any partnership, there shall
be included only the portion derived from or connected
with New York sources of such partnerts distr ibutive

;:il:.1:":':li":f ,:" l:il Ti:":il:Ti' "H3i3;1";:"::oincome, as such port ion shall  be determined under

fiiil: Hi:":f ":o:,'::.;:H' : il"ilJ;Hi" ffii:.;1 l*":n"
: l * f r

(b) Special  rules as to New York sources. In determining
the sources of a nonresident partnerrs income, no effect
shal l  be given to a provision in the partnership agreenent
which --

(1) character izes payurents to the partner as being
for  serv ices  or  fo r  use  o f  cap i ta l ,  o r

(2) al locates to the partner,  as income or gain from
sources outside New York a greater port ion of his
tlistributive share of partnership income or gain than
the rat io of partnership income or gain from sources
outside New York to partnership income or gain fron
a l l  sources ,  except  as  au thor ized  in  subsec t ion  (d ) ,
o r

:k f.' :'r

(d) Al ternate methods. The tax commission may, on appl ica-
t ion, authorize the use of such other methods of determining
a nonresident partnerrs port ion of partnership i tems
derived from or connected with New York sources, and the
modif icat ions related thereto, as may be appropriate and
equitable, on such terms and condit ions as i t  may require.

- L J - L

B. That section 134.2(b) Personal Income Tax Regulations provides the

fol lowing:

(b) Likewise, except where authorized otherwise in accordance
with sect ion 134.4, no affect shal l  be given to a provision
in the partnership agreement which al locates to the nonresi-
dent partner as income or gain from sources outside New
York a greater port ion of his distr ibut ive share of partner-
ship income or gain than the ratio of partnership income or
gain from sources outside New York to partnership income or
gain from al l  sources. For example, i f  the total  distr ibut ive
share  o f  a  nonres ident  par tner  f rom a l l  sources  is  $5r000.00
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and 60 percent of the partnership's income is from New York
sources, Lhe nonresident partner would be required t.o
report on his New York nonresident return $3r000.00 (60
percent  o f  $5,000.00)  as h is  par tnership d is t r ibut ive
share, even though, under the partnership agreement, his
share of the total New York income of the partnership may
have been f ixed at  less than 93,000.00.

C. That Michael Sowiskirs distr ibutive share of partnership income for

1973 from the partnership of D.G. Sisterson and Company was correctly recomputed

by the Audit Division.

D. That the petit ion of Michael Sowiski and Jeanne C. Sowiski is denied

and the Not ice of  Def ic iency issued Apr i l  14,  L977,  is  susta ined.

DATED: Albany, New York STATE TN( C0MMISSI0N

ocr 22 1982
lc!I![c


