
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  Simon
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  &  1 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  Simon, the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Robert  Simon
277-54 54th Ave.
Bayside, NY 17364

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that Lhe address set
o f  the  pe t i t ioner .

Sworn to before me this
14th day of December, L982.

AUTHORIZED TO ADM
OATHS PURSUANT TO
sEclroN r74

ISTER
TAX IIAW

that  the  sa id  addressee is the pet i t ioner
s the last known aforth on said wrapper



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  Simon
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
197s  &  1976 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Edward M. Cohen the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Edward M. Cohen
475 F i f th  Ave. ,  Su i te  1210
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee
of the pet i t ioner herein and that the address set forth
last known address of the representat ive of the pet i t io

is the representat ive
said wrapper is the

Sworn to before me this
14th day of December, L982

AUTHORIZED TO
OATHS PURSUANT
SECTION 174

INIS?ER
TO TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7982

Robert Simon
277'54 54th Ave.
Bayside, NY 71364

Dear  Mr .  S imon:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat. ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Edward M. Cohen
475 F i tLh  Ave. ,  Su i te  1210
New York, NY 10017
Taxing Bureau' s Representat ive



STATE 0F NEI,TI Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT SIMON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1975 and 1976.

DECISION

Petit ioner, Robert Simon, 217-54 54th Avenue, Bayside, New York L1364,

f i led a petit ion for redetermination of a deficiency or for refund of personal

income tax under Art icle 22 of the Tax Law for the years 1975 and 1976 (Fi le

No.  26076) .

A small claims hearing was held before James Hoefer, Hearing 0ff icer, at

the off ices of the State Tax Commission, Two l{or1d Trade Center, New York, New

York,  on Februaxy 21 1982 at .9 :15 A.M.  Pet i t ioner  Rober t  S imon appeared by

Edward M. Cohen, Esq. The Audit Division appeared by Paul B. Coburn, Esq.

(Pau l  l e febv re ,  Esq . ,  o f  counse l ) .

ISSUE

Whether pet i t ioner,  Robert  Simon, is l iable for a penalty equal in amount

to the unpaid New York State withholding taxes due from Lhe 2375 Bedford Ave.

Realty Corporat ion.

FINDINGS OF FACT

1.  0n  January  29 ,  \979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to pet i t ioner imposing a penalty,  under sect ion 685(g) of the Tax Law, in an

amount equal to the unpaid withholding taxes due from the 2375 Bedford Ave.

Realty Corporat ion (hereinafter "Bedford") for the period July 1, 1975 through

June 30, 1976. Said Not ice was issued on the grounds that pet i t ioner vtas a



person requ i red  to  co l lec t ,

State withholding taxes of

total  penalty asserted due

broken down as  fo l lows:

- 2 -

truthfully account for and pay over the

Bedford and that he wi l l fu l ly fai led to

in  the  Not ice  o f  Def ic iency  was $412.40 ,

New York

do so .  The

said amount

PERIOD

7/r /7s -  12/s7/7s
1/7 /76 -  6 /30176
Tota l

AMOI]NT

$ 4s .  10
367 .30

54iz:m
2. The New York St.ate Corporat ion Franchise Tax Report  f i led by Bedford

for the f iscal  year November 1, 1974 to October 31, 1975 indicated there were

two corporate off icers: Al lan Gui ld,  secretary and Robert  Simon, vice-president.

Said return was signed by J.  A1lan Gui1d, secretary. The return indicated that

neither Mr. Gui ld nor Mr. Simon received any salary from the corporat ion.

3 .  For  the  per iods  in  ques t ion ,  Bedford  f i led  fo rms IT-2101-SA,  Employer fs

Return -  Personal Income Tax Withheld. Both of the forms IT-2101 were signed

by J .  A l lan  Gu i ld ,  secre tary .

4. Pet i t ioner did not personal ly appear at the hearing held herein and no

explanat ion was offered for his absence. Pet i t ioner l ives in Bayside, Queens,

New York.

5. Pet i t ioner 's representat ive, Mr. Cohen, gave test imony to the effect

that pet i t ioner was:

(a) employed as a supervising pharmacist  in a medicaid pharmacy in New

York City and that pet i t ioner was desirous of leaving said employment;

(b) that pet i t ioner and Mr. Gui ld met and Mr. Gui ld,  who was attempting

to organize a medical  center,  of fered to pet i t ioner the opportunity to operate

a pharmacy in the planned medical center l
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(c) that petitioner loaned and/or invested an unknown sum of money to

Mr .  Gu i ld  and Bedford ;

(d) that pet i t ioner was not involved in Bedford's day-to-day affairs

and,  in  fac t ,  d id  no t  even know o f  Bedford 's  ex is tence l

(e) that pet i t ioner,  when he f i rst  became a business associate with

Mr. Gui ld,  s igned a "group of papersrr relat ing to the planned medical center l

( f )  that pet i t ioner may or may not have had authori ty to sign corporate

checks ;

(g) that pet i t ioner was naive in connect ion with business matters,

that he did not s ign corporate documents for Bedford, and that no stock cert i f i -

cates were ever issued to Mr. Simon.

6. After the close of the hearing held on February 2, 1982, pet i t ioner

submitted an affidavit wherein he indicated that he did not have authority to

sign corporate checks, was not direct ly involved in the management of the

corpora t ion  and re l ied  on  Mr .  Gu i ld .

CONCIUSIONS OF IAId

A. That in determining whether pet i t ioner is l iable for the penalty

asserLed against him pursuant to subdivis ion (g) of sect ion 685 of the Tax Law,

the threshold quest ion is whether he was a person required to col lect,  t ruthful ly

account for and pay over taxes withheld from the wages of the employees of

Bedford (Sect ion 685(n)).  Relevant factors include whether pet i t ioner signed tax

returns, der ived a substant ial  port ion of his income from the corporat ion and

exercised authori ty over the employees and assets of the corporat ion. Matter

o f  Mac lean  v .  S ta te  Tax  Cornmiss ion ,  69  A .D .2d  95L ,  a f fd . ,  49  N .Y .2d  920  (1980) ;

Mat ter  o f  McHugh v .  S ta te  Tax  Commiss ion ,  70  A.D .2d  987 (1979) ;  Mat te r  o f  Ma lk in

v .  T u l l y ,  6 5  A . D . z d  2 2 8  ( 1 9 7 8 ) .
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B.  That  pe t i t ioner rs  a f f idav i t ,  sworn  to  on  February  10 ,  1982,  has  been

accorded no weight.  Said aff idavi t  contains statements mater ial  to the issue

addressed herein and, through the use of an aff idavi t ,  the Audit  Divis ion did

not have the opportunity to cross-examine pet i t ioner.  Addit ional ly,  i t  must

be noted that pet iLioner,  a resident of New York City,  did not appear to offer

his test imony and no plausible explanat ion was given for his absence. Pet i t ioner 's

fai lure to test i fy leads to the inference that his test imony would not have

supported his version of the case and authorizes the strongest inference that

the opposing evidence supports.  (Dowling v.  Hast ings, 211 N,Y. 199; Isquith v.

I squ i th ,  229  App .  D iv .  555 ;  Va l l ee  v .  Va l l ee ,  154  M isc .  62A ,  a f f ' d .247  A .D .

874 ;  E rase r  Co .  v .  Kau fman ,  138  N .Y .S .2d  743 . )

C. That pet i t ioner has fai led to sustain the burden of proof imposed by

sect ion 689(e) of the Tax law to show by a fair  preponderance of the evidence

that he was not a person required to col lect and pay over Bedfordrs withholding

taxes and that his fai lure to do so was other than wi l l fu l .  The representat ivers

test imony, based pr imari ly on hearsay, fal ls short  of  the quantrxn of evidence

needed to sustain the burden of proof.

D. That the pet i t ion of Robert  Simon is denied and the Not ice of Def ic iency

dated January 29,  1979 is  susta ined.

DATED: Albany, New York

DEC I41982
TE TAX COMMISSON

NCTING
I


