
STATE OF NEhI YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Paul Simon

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income &
UBT under Article 22 &, 23 of the Tax f,aw for the
Year  1974.

ATtr'IDAVIT OF }fAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Paul Simon, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
as fo l lows:

Paul Simon
8 5 3  E .  1 0  S t . .
Brooklyn, NY 11230

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.

addressee is the pet i t ioner
wrapper is the last known address
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Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Alan M. Sinon the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

AIan M. Simon
Simon & Passman
43 N. Madison Ave.
Spring Val ley, NY 10977

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cusiody of
the united states Postar service within the state of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat i .ve of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  9 ,  1982

Paul Simon
8 5 3  E .  1 0  S r .
Brooklyn, NY 11230

Dear  Mr .  S imon:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax traw, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerni-ng the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igat ion Unit
Albany, New York L2227
Phone / l  (518) 457-207A

Very truly yours,

STATE TAX CO}IMISSION

cc:  Pet i t ioner 's  Representa t ive
Alan M. Simon
Simon & Passman
43 N.  Mad ison Ave.
Spr ing  VaI ley ,  NY 10977
Taxing Bureau' s Representat ive



STATE OF NEI4r YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PAUI SIMON

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax law for the year 1974.

DECISION

Pet i t ioner ,  Pau l  S imon,  853 East  10 th  S t ree t ,  Brook lyn ,  New York  11230,

f i led a pet i t ion for redeterminat i-on of a def ic iency or for refund of personal

income and unincorporated business taxes under Art ic les 22 and 23 of the Tax

law for the year 1974 (FiLe No. 23732).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 2 ,  1981 a t  10 :45  A.M.  Pet i t ioner ,  Pau l  s imon,  appeared w i th

S imon & Passman (A lan  M.  S imon,  Esq.  ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared

by  Ra lph  J .  Vecch io ,  Esq.  (A lexander  \ , r le iss ,  Esq. . ,  o f  counse l ) .

ISSUES

I. I r /hether a bui lding was property employed in pet i t ioner 's

unincorporated business, thereby subject ing the gain real ized on the sale of

said bui lding to unincorporated business tax.

I I .  l ,Jhether the Not. ice of Def ic iency is barred on the ground of laches.

FINDINGS OF FACT

1.  Pet i t ioner ,  PauI  S imon,  and h is  spouse,  Ade le  S imon,  t ime ly  f i led

separate 1974 New York Stat.e resident income tax returns on Combined Form

IT-208 wherein each report .ed one-half  of  the gain real- ized on the sale of land

and bui lding located at 918 Quentin Road, Brooklyn, New York. An
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unincorporated business tax return was f i led by PauI Simon for the year I974

wherein he reported business income of $10131.6.00 from the operat ion of an auto

body repair  shop known as Kingsway Auto Service (hereinafter t 'Kingsway").

Kingsway was a sole proprietorship operated by pet i t ioner and located at 918

Quentin Road, Brooklyn, New York. No port ion of the gain real ized on the sale

of the property at 918 Quentin Road was reported on the 1974 unincorporated

business tax return.

2 .  On Apr i l  12 ,  1978 the  Aud i t  D iv is ion  issued to  pe t iL ioner  a  Not ice  o f

Def ic iency assert ing that for the year L974 addit ional personal income and

un incorpora ted  bus iness  Laxes  o f  $2r318.31  were  due t .ogether  w i th  pena l ty  [Tax

Law sec t ion  685(b) ]  and in te res t .  The Not ice  o f  Def ic iency  was based on  a

Stat.ement of Audit  Changes dated February 3, 1978 wherein the gain real ized on

the sale of the property located at 918 Quentin Road was considered business

proper ty  and t t . . .he ld  repor tab le  fo r  un incorpora ted  bus iness  tax  purposes  a t

100 percent".  Other adjustments were made by the Audit  Divis ion which

pet i t ioner does not contest and, accordingly,  said other adjustments wi l I  not

be  addressed hereaf te r .

3.  Sometime in 1956 pet i t ioner establ ished Kingsway in rented premises

Ioca ted  a t  the  918 Quent in  Road address .  Sa id  p remises  cons is ted  o f  a  garage

from which the auto body repair  business was conducted. In 1967 the garage and

Iand located at 918 Quentin Road was purchased by pet i t ioner with t i t le to said

property being held in Paul Simonrs name only.

4 .  On December  12 ,  \974,  pe t i t ioner  d isso lved h is  un incorpora ted  bus iness

due to fai l ing health and the fact that he had been a vict im of two armed

robberies within a two month period. Pet i t ioner was unable to sel l  the auto

body repair  businessl  however,  he was able to sel l  the land and bui lding to a
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neighboring plumbing supply house. Said sale took place on December 23, 7974

and resu l ted  in  a  ga in  o f  $37,496.00  repor tab le  dur ing  the  tax  year  in

quest i-on.

5. The taxable business income shown on pet i t ioner 's L974 unincorporated

business tax return was computed taking into considerat ion deduct ions for

depreciat ion, taxes and repairs on the property located at 918 Quentin Road.

Said return also indicated that the business was terminated effect ive

December  30 ,  I974.

6. The peLit ion for redeterminat ion in this matter was f i led on March 14,

1978 and the administrat ive hearing was held on June 2, 1981. Pet i t ioner

argues that the delay in conduct ing the evidentary hearing const i tutes laches,

which causes the State Tax Commission to lose jur isdict ion over the matter.

0n the meri ts,  pet i t ioner argues that the property in quest ion was sold

after the unincorporated business was dissolved and, therefore, the gain

real ized is not taxable since the property was purchased and sold for his own

account [Tax Law sect ion 703(d)]  andlor that he cannot be deemed an

unincorporated business solely by reason of holding, leasing or managing real

p roper ty  [Tax  Law sec t ion  703(e) ] .

CONCLUSIONS OF tAId

A. That the bui lding and land located at 918 Quentin Road was property

employed in pet i t ioner 's unincorporated business and the gain real ized on the

sale of said property is therefore subject to unincorporated business tax

within the meaning and intent of  sect ion 705(a) of the Tax Law and 20 NYCRR

2 0 5 . 1 .

B. That pet i t ioner has fai led to sustain the burden of proof,  pursuant to

sect ions 722 and 689(e) of the Tax Law, to show that the property in quest ion
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was purchased and sold solely for his own account or that the income was

recei-ved solely by reason of holding, leasing or managing real property within

the  respec t ive  mean ings  o f  sec t ions  703(d)  and 203(e)  o f  the  Tax  Law.

C. That the argument t .o dismiss on the ground of laches is denied.

" laches, waiver or estoppel may not be imputed to the State in the absence of

statutory authori ty" and that rrThis rule is general ly appl ied in connect ion

with tax matters 'r  [Matter of  Jamest.own lodge 1681 loyal 0rder of Moose, Inc.

( C a t h e r w o o d )  3 1  A . D . 2 d  9 8 1 1 .  A I s o  s e e  ( G . H .  W a l k e r  &  C o . ,  e r  a I . ,  v .  S t a t e

Tax Commiss ign ,  62  A.D.  2d  77) .

Said argument is also denied

not establ ish that pet i t ioner has

D. That the pet i t ion of Paul

da ted  Apr i l  12 ,  1978 is  sus ta ined

DATED: Albany, New York

APR 0I 1982

for the further reason that the record does

been damaged or prejudiced by delay.

Simon is denied and the Not ice of Def ic iencv

together with penalt ies and interest.

TATE TAX

ISSIONER

COMMISS{ONER


