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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herbert  M. Si lverman
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art . ic le 22 of the Tax Law for the Year
7 9 7 3 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  29 th  day  o f  December ,  1982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Herbert  M. Si lverman, the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Herber t  M.  S i l verman
1 2  H i l l s i d e  D r .
T h i e l l s ,  W  1 0 9 8 4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent furt.her says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29Lh day of December, 1982.

:J,
AUTHORIZED TO ADI,ilINISTER
OATHS PURSUANT TO TAX IJAW
SECTION I74

that the said address.ee is the pet i t ioner
forth on .said wrappey'  is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herbert  M. Si lverman
AT'F]DAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Jeffrey l .  Zivyak the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jeffrey L. Zivyak
KaLz, Robinson, Brog & Seymour
10 E.  40rh  s r .
New York ,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t io2er.

the representat ive
said wrapper is the

Sworn to before me this
29th day of December, 

'1,982

AU?HCRIZED TO AI] i{I}I ISTER
gttrj! FURsuAitr ro rax ialySECTIOI,I  I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Herbert  M. Si lverman
1 2  H i l l s i d e  D r .
Th ie l l s ,  NY 10984

Dear  Mr .  S i l verman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewiLh.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to reviee/ an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the StaLe of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone i/ (518 ) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jeffrey L. Zivyak
Katz, Robi-nson, Brog & Selrmour
10 E.  40rh  s r .
New York ,  NY 10016
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I{ERBERT H. SIIVERMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le 22
of  the  Tax  law fo r  the  Year  1973.

DECISION

Pet i t ioner ,  Herber t  M.  S i l verman,  12  H i l l s ide  Dr ive ,  Th ie l1s ,  New York

10984, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1973 (f i le No.

2se54) .

A fo rmal  hear ing  was he ld  be fore  Ju l ius  E .  Braun,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  February  4 ,  7982 a t  9 :35  A.M.  Pet i t ioner  appeared by  Je f f rey  l .

Z ivyak ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Ange lo

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

Whether Herbert  M. Si lverman \ .ras a person required to col lect,  t ruthful ly

account for and pay over New York State withholding taxes of Emerald Green

Corporat ion during the period in issue, who wi l l fu l ly fai led to do so, thereby

becoming l iable for a penalty imposed under sect ion 685(g) of the Tax traw.

FINDINGS OF FACT

I .  Enera ld  Green Corpora t ion  ( r rEmera ld" )  fa i led  to

personal income tax withheld from wages of i ts employees

$ 2 4 , 7 7 2 . 7 2  f o r  t h e  y e a r  1 9 7 3 .

pay New York State

in the amount of



- 2 -

2 .  0n  October  30 ,  L978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

and a Statement of Def ic iency against Herbert  M. Si lverman assert ing a penalty

equal to the amount of unpaid New York State withholding tax due from Emerald

f o r  t h e  y e a r  1 9 7 3 ,  i . e .  ,  $ 2 4  1 1 " 7 2 . 7 2 .

3. Pet i t ioner commenced his associat ion with Emerald, which was then

known as  Data t ron  Process ing  Corp .  (Data t ron)  in  1 .966,  as  an  ass is tan t  to  the

comptrol ler.  In September 1973, al l  the managers of Datatron were terminated

by the Board of Directors. Pet i t ioner thereupon was assigned the posit ion of

comptrol ler and treasurer.  The name of the corporat ion was changed to Emerald

to avoid confusion. Pet i t ioner had authori ty to sign checks under the direct ion

of ei ther l rwin Ross or John Schl ick. He was told what to sign. Signing such

checks was part  of  his dut ies. He stated that he did absolutely nothing

without pr ior consent and could not operate on his own whatsoever.  A11 the

checks presented to him were with instruct ion to sign them. He admitted

signing a reconci l iat ion withholding tax form for 7973, but only on order from

his superior.  At one t ime pet i t ioner owned 100 shares of corporate stock which

cos t  about  $500.00  and la te r  so ld  a t  a  loss  fo r  $100.00 .  He rece ived an  annua l

sa la ry  o f  about  $20,000.00 .  When he assumed the  pos i t ion  o f  compt ro l le r  and

t reasurer ,  he  had to  take  a  30  or  40  percent  pay  cu t .  Mr .  Ross 's  sa la ry  a t  the

t i m e  w a s  $ 1 0 0 , 0 0 0 . 0 0  a n d  M r .  S c h t i c k ' s  w a s  e i t h e r  $ 5 0 , 0 0 0 . 0 0  o r  $ 7 5 , 0 0 0 . 0 0 .

4 .  John A.  C ia ramel la ,  another  o f f i cer  o f  Data t ron ,  tes t i f ied  tha t  he  was

ini t ia l ly ernployed in personnel in 1969 and let  go in May or June of L973.

Mr. Ross asked him t .o return in August 1973 and to assume the t i t le of president.

He sLated that he was more in sales than administrat ion. Both Herbert  Si lverman

and he were always instructed on what to do by ei ther Mr. Ross, Mr. Schl ick or

a  Mr .  Hankens,  who was Ross ts  b ro ther - in - law.  Ne i ther  he  nor  Mr .  S i l verman had
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authori ty to pay any bi l ls wiLhout pr ior consent

In  Apr i l  7974,  Emera ld  ceased do ing  bus iness .

A11 thev  had were  t i t les

5. Emerald f i led for an arrangement in bankruptcy onl lay 2, J,974.

CONCTUSIONS OF tAL'

A .  That  pe t i t ioner ,  Herber t  M.  S i l verman,  a l though an  o f f i cer  o f  Emera ld ,

was not a person required to col lect,  t ruthful ly account for and pay over

withholding t .axes within the meaning of sect ions 085 (g) and 685 (n) of the Tax

Law. Moreover,  pet i t ioner did not wi l l fu l Iy attempt to evade or defeat the tax

or the payment thereof.

B. That the penalty equal to the

over  in  accordance w i th  sec t ion  685(g)

against.  pet i t ioner.

C.  That  the  pe t i t ion

Def ic iency  issued aga ins t

DATED: Albany, New York

DEC 2g 1982
fltrtnc- Fmsl

total  amount of withholding tax not paid

of the Tax Law was improperly asserted

of Herbert  M. Si lverman is granted and the Not ice of

h im on 0c tober  30 ,  1978 is  cance l led .

STATE TAX COMMISSION

.'/,*4.J-17- /,,"*(


