
STATE OF NE{,i YORK

STATB TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Irwin Si lverberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the year
7 9 7 3 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
3rd  day  o f  January ,  1983.
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AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Irwin Si lverberg, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Irwin Si lverberg
94 Westview Rd.
Spring Val ley, NY L0977

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Post.al  Service within the State of New York.

tha t  the  sa id  addressee l is  the  pe t i t ioner
forth on said wrapper /t the last known address
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AFFIDAVIT OF UAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Meyer Schwartz the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Meyer Schwartz
20 Fleetwood Ave.
Spr ing  Va l ley ,  NY 10977

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

the representative
said wrapper is the

Sworn to before me this
3rd day of January, 1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 3, 1983

Irwin Si lverberg
94 l{estview Rd.
Spring Val ley, NY L0977

Dear  Mr .  S i l verberg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Counly, within 4 nonths fron the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed t .o :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone # (518) 457-2A70

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Meyer Schwartz
20 Fleetwood Ave.
Spring Val ley, NY 10977
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IRWIN SIIVERBERG DECISION

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal Income Tax under ArLicLe 22
of  the  Tax  law fo r  the  Year  1973.

Pet i t ioner ,  I rw in  S i l verberg ,  94  Westv iew Road,  Spr ing  Va l ley ,  New York ,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law for the year 1973 (f i le No. 23376).

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

Y o r k ,  o n  O c t o b e r  2 6 , 1 9 8 1  a t  1 : 4 5  P . M .  P e t i t i o n e r  a p p e a r e d  b y  M e y e r  S c h w a r t z ,

Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Kev in  A .  Cah i l l '

E s q . .  ,  o f  c o u n s e l ) .

ISSUES

I .  Whether the Not ice of

I I .  l {hether the Not ice of

S i l verberg ,  fo r  7973 is  bar red

Defic iency was properly served on pet i t ioner.

Def ic iency  issued aga ins t  pe t i t ioner ,  I rw in

by the Statute of Limitat ions.

FINDINGS OF FACT

1. 0n August 29, 1975, the Audit  Divis ion issued a Not ice and Demand for

Unpaid Withholding Tax Due to Sanmarc Pharmaceut icals,  Inc. ("Sanmarc") on the

ground that New York St.ate personal income tax on wages subject to withholding
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was not paid in ful l  for the calendar year 7973. The Notice asserted tax due

o f  $ 3 , 9 7 7 . 5 0 ,  p l u s  p e n a l t i e s  o f  $ 1  , 2 1 4 . 1 4  a n d  i n t e r e s t  o f  $ 3 9 7 . 7 5 ,  f o r  a  t o t a l

ba lance due o f  $5 ,589.39 .  The pena l t ies  were  premised upon Sanmarc 's  fa i lu re

to file returns when due and pay tax when due.

2. The amount of withholding tax due was determined by the Audit  Divis ion

by examining the withholding tax statements of Sanmarc employees.

3 .  0n  March  27 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioner imposing a penalty against him equal to the amount of New York State

withholding tax due and owing from Sanmarc. The penalty was issued on the

ground that pet i t ioner was a person required to col lect,  t ruthful ly account for

and pay over the tax at issue and that he wi l l fu l ly fai led to do so.

4 .  The Not ice  o f  Def ic iency  was mai led  to  pe t i t ioner 's  home address  by

cer t i f ied  mai l .

5.  Sanmarc did not f i le a withholding tax return for the calendar year

r973 .

CONCLUSIONS OT I,AI{

A. That pet. i t ioner was properly served with the Not ice of Def ic iency (Tax

law 5681 (a )  )  .

B .  That  Tax  law $683(c) ( f ) (A)  p rov ides  tha t  an  assessment  o f  tax  due

under Art ic le 22 of the Tax Law may be made at any t ime i f  no return is f i led.

Since Sanmarc did not f i le a withholding tax return, the Not ice of Def ic iency

dated Ylarch 27, 1978 is not barred by the Statute of Limitat ions (Matter of Eugene

Goldenburg ,  S ta te  Tax  Comm. ,  0c tober  30 ,  1981) .

C.  That  the  pe t i t ion  o f  I rw in  S i l verberg  is  den ied  inso far  as  i t  re la tes

to the service of the Not ice of Def ic iencv and the Statute of l imitat ions, and
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Lhe Tax Appeals Bureau for further proceedings notthe matter i-s referred to

inconsistent herewith.

DATED: Albany-, New York

Jnn t 1983
STATE TAX

I " 'r ,vu

COMMISSION


